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FPREWORD. 


A book on a biKinch of Criminal I^w frdiii the pen of a 
veteran criminal lawyer, such as the author is, is bound to 
he a work of grrat merit, and so is this treatise on Prosecution 
m False Cases. It deals with a subject of which a systematic 
study, oil a scientific or logical basis in the light of fundamental 
principles and of case-law, is seldom made. Hut the iiniK>rt- 
ance of the subject is well-recognised by lawyers as well as by 
administrators of law. It is a subject as regarc^ which students 
as well as junior practitioners very* often feel a sense of having 
lost their bearings amidst the meshes which judidal dccisioiis 
have woven round tlie statutory enactments. The book purports 
to deal with the subject in an attractive and useful fonn, helping 
one to keep in view the main principles, and endeavouring to 
eaqfltiin them with the help of decided cases and other illustra- 
tions. Kvery attempt has lieen made tf> reconcile .d^'isions 
which may on Ihc face of them npp|t;ar to* be in convict, and, 
where that is not possible, the author lias ^ given his own 
considered and weighty opinion as to what should he the right 
decision. 

The book will enable its reader to get a grasp of tlVc salient 
features of this branch of the law ; and, no decision of any 
importance having been omitted, it is hoped to be useful alike 
to the Bench and the Bar. • 


Calcutta. 
July 26ih, ig32. 


(Sd.) Manmatiia Nath MuKKRjf». 




. ^PREFACE. 

1. The subject of prosecution in false cases presents some 
intercstini; peculiarities of its own. In the first place, it will 
be noticed that* there are tw*o main sections in the Indian Penal 
<!!ode, viz., section 182 and section 21 1, which deal with offences 
arising out of false accusations. These sections overlap each 
other in some respects but they differ in other, and the first 
question that arises in a prosecution of this nature is which of 
the two sections should be applied to the facty of the particular 
case. 

2. Then secondly, as the above question is answered, the 
procedure for the trial shall have to be ascertained, for the 
procedure for prosecuting a case under section 182 is not the 
yyne as that in the other case. 

*3. The procedure as noticed in the book, however,- is not 
the same in the different Provinces of India. It is to 6e fpithered 
not from the Code alone but to a certain extent froifl ca.se law. 

4. Prosecution in false cases often fails for not properly 
applying the sulnstantive law on the subject and for not 
observing the proper procedure in initiating the p];osecution. 
The author has attempted to place the law on the subject in 
a clear form before the readers. He has tried to he careful in 
noticing the different views of the High Courts on the question 
of procedure and has noted at length the reasons given for 
them by* each, so that they may be well understood. There 
are conflicting rulings on many ]X)iifts which are difficult, if 
not impossible, to reconcile. In some cases the author has 
ventured to differ from the views e:y)ressed by the Hon’ble 
High Courts, and he has given reasons for so differing. 
He has devoted some pages in Chapter XI of this book on 
naraji petitions, t.s., the petitions impugning the correctness 
of the police report and praying for a judicial inquiry of the 
complaint, and has di^ussed the effect of the change in sec- 
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tioii 173 of the Code of Criminal Procedure made by the 
Act XVin of 1923. 

5. The book is divided into two Parts and sub-divided 
into Chapters as will appear from the* Table of ^Contents. 

6. The author veutures to think that although Chapters 
have l)eeii written with reference to seAions 182 and 2 it 
1 . P. C., they may be read not unprofitably in connection with 
cases under other sections mentioned in section 195 of the Code 
of Criniiiial Pr(X!ediire ; for, the reasons ci|tially apply to such 
cases. 

7. Case law on the subject has been brought up-to-date. 

8. Although this work is primarily intended for Police 
Officers, the author hopes |liat Judicial Officers and Legal 
Practitioners may also consult it with some advantage. 

9. In order that the rulings of the High Courts may well 
be understood, the facts of the cases and the reasoning of the 
decisions have been quoted at length, so ns to obviate the neces- 
sity of consulting the original reports. The imr^ortant passs^^ 
have been italicized and marginal notes have been given to 
indicateHHe substance of the subject. 

10. Paragraphs have been niiiiihcrcd in order to facrilitale 
cross-refcreiK'es. 

11. No pains have lieen spared to make the book useful. 
Any sugffcstion regarding the subject will be wel-come to the 
author. 

12. The author acknowledges with thanks and pleasure 
the help which he received from his cousin Babu Raines Chandra 
Mazumder, m.a., b.i,., Pleader, Pabna, and his sons Babu 
Jnanciidra Narayan Choudhuri, m.a., b.i«., Pleader, Dacca, 
Babu Satis Narayan Cboudhuri, Pleader, Pabna, and Babu 
Paresh Narayan Choudhuri, b.l.. Pleader, Pabna. Without 
their help the book coul||[ not be published in the present form. 


c Pabna, 

The isth August, 1932. 


P. N. C. 
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ADDENDA ET CORRIGENDA. 


p. — ^Page ; 1 . — Line. 

• 

P- 3. fIF 4 and 5f marginal notes for 117 read 177. 

P. 5, 1 . 23p for Diwftrka lYassa read Dwarka Prasad. 

P. 19, f 39. marginal note» for give read giving. 

P. 30, 2 . 34t /o/ belong read belonged. 

P- 35, 2. i7i for Biswqnath read Biswanath. 

P. 41 p 2 . i6p add was after section. 

P. 45, 2 . 17, for ruling read rulings. 

57f H 77f marginal note for sec read sec. 

P. 69, 2 . 9 /ar 13 Bom. read 31 Bom. • 

P. 69, 2 . 37 p delete the first “and**. 

P. 71, at the end of the f QSt add, — In a very recent case, 
R. v. Jhori, (1931) 33 Cr.L.J. 356, the Allahabad 
High Court followed the Full Bench case of Karim 
Buksh, (1888) I.Iv.R. 17 Cal. 574. See p. 395 - 

P. 88, 2 . 33, for aefind read defined. 

P- 95i 7f a/fer (4) delete to 

P. 98, 2 . 14, for Prasad read I’rosad. • 

P. loi, 1 [ 138, in the licginuing of the marginal note add 
whether the. 

P. 103, 2 . 34, add the before public officer. 

P. 104, 2 . 18, for 313 read iii. • 

P. 109, 2. 30, add a before false. 

P. 109, 2 . 38, add and after case. 

P. 110, L TO, for ccused read accused. • 

P. no, aftej f 138, add,— The Madras High Court in the Full 
Bench case of R. v. Kodangi» (1930) 33 Cr.T^.J. 479 
s.c. I.L.R. 55 Mad. 611, held that when a charge 
is made by the complainant to the Police against 
more than one individual, and the Police while 
charging before the Court* one or more of such 
individuals of the offence complained of do* not 
charge them all, the Court has no jiu-isdiction to 
take action under sec. 476, Cr.P.C., in respect of 
those not so charged. 
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In this case the false complaint was in a tele- 
gram to the District Superintendent of Police charging 
four iiersons with stabbing aimther, but the Police 
investij|[ated and charged only one of the four and 
the charge against others was not brought before the 

Court. It was held by the ?ull Bench' that the 

mere fact of the telegram being exhibited and filed 
in the case did not make the contents of it a matter 
“in relation to the proceedings'* in the Court so as 
to give the Court jurisdiction to the action under 
sec. 476 of the Criminal Procedure Code against the 
others. 

P. lai, /. 31, for 1229 1Q29. 

P. 1,^4, before i74« — ^WTien an appeal was preferred 

relating to an offence of forest law to the Govcrnor- 
in-Council and the appeal was heard by a member 
of the Executive Council who was in charge of the 
Korest Dei)artment, it was held in R. v. Daulalram 
^ Mudi, (1931) 36 C.W.N. 505, that the said m&nber 
is not a “Court". 

P - r35i ^ i77i w the marginal note for canno read cannot. 

P- 1.39, I. 4i for Cr.L.I. read Cr.I..J. 

P. 142, Z. 28, for Mahton read Mahton. 

P. 1561 /. 22| for 2 read R. 

P. 163, delelc the head line, — “Commitment instead of 
complaint." 

*73i H 253, in the marginal note for evidence read evidence. 

P. 180, /. 26, for Syadkhan read Syedkhan. 

P. 1S9, in the head line for consideration read considerations. 

P. 208, I 23i for Mhdeon read Mahadeo. 

P. 266, I. 15, for i8o read 130. 

P- 290, f 396. in the marginal note for elegraphic read tele- 
graphic. 

P. 298, 2. J2jor (c) read (a). 

P- 299, % 413, in the marginal note for where read when. 

P. 300, I. 28, for K 439 read 441. 

P. 304, in the second marginal note for suit read suits. 



iProsdcution In False Cases. 

PAm: I. 

CHAPTER I. 

GENERAL REMARKS : 

OistiiietioB of Sacs. 182 and 211 from Gogiialo 
Seetiont of tho Indiaq POnal Coder 

1. The detection of crime is made easier when people 
give information of actual facts and of th^ 
ttSSTTMnSBSu sust^cions ; ^md umier secs. 44 and 45 Cr. P. C, 
the giving of certain information in man^^ 
mattors of actud, intended or suspected crim^ becomes an 
imperatfve duty, f^rilure to perform which is punishable. ^ 
Jardine. J, in RagGavendea v. Kdsdutatd, (1894) I. ^ R.' 19 
Bom. 717, 7S3, 784). Thus it is not a vrrongful act. for any 
person who honestly believes that he has reasonable and 
probable cause, to put the criminal law in' motion against 
another or to' give an information against another 
in the interest of the public. The law even excuses 
mbtafaes of facts in this respect, provided the belief 
in the truth of the allegafion is bona fide. But if to the 
absence of reasonable and probable cause a malicious 
moSve to annoy or to in|ure or to punish another is added, 
that which would have been a ]ustifiable act, becomes culpable. 

mtoMd aidM- **** becomes the more misdiievousi, 
•M^tarnraaHnM b e cause Courts or pubDc servants are by such 
ads either hoaxed or fought to be co n verted 
into mere agendes of oppression. It is no doubt necessary 
in the puUic interest that people should be encouraged to 
give triie informatiotM .but it serves no public intei^ 
proted persons who without thought of consequence^ 'set' the' 
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anBioiflles in moUon on. random susi^tdons. 6ee the 
obaetnUon of Ranade, in the above-named cas^ 
at p. 786). . 

It Is with a view to discourage " false and malidous 
informations that such false /dlegatldns^ under certain 
conditions, have been penalised in tiie Incfian Penal Code. 
See post VaO. 

SL It is obvious fliat when an allegation is made fabely 
before a puUIc officer and the person accused ■ 
■tSrS&MSM^ ^ wrongir punished or harassed thereby, not 
only the administration of fuslfce suffers but 
the service of the Court <or the public officer concerned, 
is also ttiilised fair the purpose of satisfying private grudge 
and. consequently contempt of ffie lawful authority of the 
piiblie servant is diown. There are thus two main aspects 

of the effect of such allegations^ vft., on^ affecting the 
adadnistration of lusUce; and the other, affecting tiie pgUte 
officer concerned. In order to provide against the two 
dtifferent results of such an accusation, two separate sections 
have bem enacted in the Indian Penal Code : — 

(d) sea 188 dealing with the effect of a false aocusatfon 
so far as It shows a contempt of the lawful authority of the 
publle , servant or the Court concerned ; and 

(6) sec 911 dealing vrith matters so far as they, affect 
the puUte administration of fustiee. In other words^ flie 
fprmer section is qbned to protect the dignity of the public 
servant concerned and the latter to safeguard the proper 
administration of iusSce. 

Section 188 is accbrdingly placed under Chapter X of 
the Indian Penal Code whidi deals vrith'contempt of'the lawful 
authority of public servants^ and section 811 ' occurs in 
Chapter XL which dealsi» among others^ with offdioes agidnst 
piibtie iustiee<..'. 

31 In J?. .V. naneeRam, (1871) 3 N. V. P, H. C R. 194,. 
.Tgrnbull, J., sidd, 'Hie offence charged (mc 188) b one. of 
vtilft offienm described in Qiapter X of the Indian Penal Code- 
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as ‘offences against public servants' and the ^ of it consists 
in the offender’s Intention, in gMng the false infonnaHon, 
to cause fiie puNic servant to whom he gives it ‘to 

use ttie lawful power of such puUic servant to the 
iiffuiY or annoyance of anf person.' The offence is the 
contempt of the lawful authority of the public servant 
b? moving him to use his authority wrongfullf. It is 
against the public servant tiiat it is committed, and tt Is 
.. comptele divedttg tSe false information is g/pen, inespectiself 
of tSe testdis w£ic6 may aetuatly follow the action t6at may 
be tatien upon ' It." 

4. Chapter X. of the Indian Penal Code |n which sec. 188 
is placed, relates to several fences which denounce all 

disobedience to or contempt of the lawful 
"^Ms jmfljQriiy of ^ public servants, or offences 
which obstruct them in the discharge of their 
duties. Both sections 177 and' 188 L P. C, provide for the 
puiffshment of persons who wilfully give false informafion to 
public servants. Sec 177 I. P. C, is restricted, howeter, to 
infcHmaffons on those sul^ects which a person is boapd by law 
to inform. Further, in a case under sec. 177 I. P. C, it b not 
necessary to prove an intention to iniure any person, or* to 
prove an intention thereby to induce the public servant to do 
an act, or to omit to do it, as in sec. 188 I. P. C « 

5. A false information to come under sec 188 or 811 

L P. C, need not be made on oath. But where 
*** ^ statement b made on o^ the 

cinder b punishable under sec 181 L P. C, 


if he be legally bound by an oath to,state the truth. Where 
in addition to the above obligation the statement b made on 
oath in flie course of a iudidal proceeding the offence b also 
punbiMble under sec 193 I. P. C 


Where 'U person falsely reported to . a Revenue Sjuveyor 
iv, isB father had died, wffli View to induce 

the Revenue SurveydL to eiitw hb name to . 
Reg i sters as owtter of certain gardens and- piiddy . 


I1SSI.PLC. 

flie. Revenue 
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IdiKls In .succession to his fidber, it was held that the accused 
comndtted an offence under sec 183 and not under secs. 
177, 193 or 199 I. P. C. Ismail y. f , (1914) 35 L C 
515 ; s. c 15 Q*. L. I. 603. (Low. Bur.). 

6. in V PHalet, (1913.) i. L R. ^ AIL 103; Phulel 
appeared before the District Masistrate and made a statement 
in which he accused a certain Police Officer 
1 .%%***"^*** of having beaten him, demanded a bribe of 
him and locked him up in the Police 6awalat. 
-He stated, however, that he did not wish to make a complaint, 
but only desired that an inqtdry should be made Nevertheless 
the Magbtrate esuunined Phulel on oath, and subsequently, the 
charge h«dng bMn found hf be baseless, Phulel was convicted 
under secs. 188 and 193 I. P. C The High Courl held that 
■the accused committed only one offence. He dther committed 
'•an offence under sec 1^ or sec 811 I. P. C The convicHon 
‘ under sec 193 was set aside on the ground that the Magistrate 
was not moved qaa Magistrate, but only as a Di^ct head of 
the Police, and that it was unnecessary and perhaps unlawful 
for the Magistrate under those drcumstances to have forced 
the man to take an oath. 

> 7. A false informaGon, when it harms the reputation of 
the person informed againsL can as well be the sul^ect of a 
charge of defamation. Indeed, if the information 
*** is given to one who b not a public servanL 
the only cluuge that may lie in such a case is 
obe of defamation. The tvro offences are, however, different, 
Section 188 b an offence committed against a pubUb servant 
and can only be prosecuted on the complaint of the puUic 
servant or of hbsuperior officer concerned % vriiereas anoffeilce 
punishable under sec 500 L P. C, b comndtted against the' 
person defamed and can only be prosecuted 
on thecomi^nt of the person aggrieved by the 
defamation. See sec 198 Cr. P. O. 

.over. Exception 8 of sec. 499 L P. C, provides that b- not' 
i.defainallon to prefer in good faith an accusation agdnst wiy 
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person to any of those who have lawful authority over that 
person with respect to the sul^ect-mattier of accusaiion." Where 
such good faith does not exist a charge .for defamation can 
also lie for the statement so made. (See Qiapter XVID. 

8. A public i^ervant may sometimes be deceived by 
false, representation made to him against another person 
-and may be intentionalty induced to act 

against such person, the offence may look like 
cheating the pubUc servant But the offence 
under the Penal Code is different from the one 
18S. There is no delivery of property in the last 
mentioned offence, nor any act or omission on the part of 
the pubUc servant which direcUy causes any injury ip him. 
In an offdice of cheating, one of the above two ingredients is 
essenffat (See sec 415 L P. C.). 

B, an ABle was enlisted in the police force calling himself 
as lat knowing that an ABA'S enlistment was 
prohibited, it was held that the offence of 
cheating by personation had not been committed 
and he might have been con^cted under sec. 183 1. P. C 
See Bt^cUkt, (1880) P. R. No. 14w 


of cheaflng 
under sec. 


In an early Allahabad case (/?. v. Dwarka Prasatd reported 
in (1883) I. L R. 6 AIL 97, these prindples were overlooked. 

I 

There the accused had applied to the Farukhabad district 
Superintendent of Police to be enlisted in the Police of that 
districL and knovring that there was a rule which prohibited 
the enlistment of residenb of that district into the Police of 
that district but he falsely slated to the Superintendent that 
he was not a reddent of the Farukhabad IXstricL The 
Magistrate on these fads convicted him under secs. 177 and 
.188 L P. C On appeat the Sessions Judge convicted him 
under sec 415 L P. C, holding that although the ads of 
the accused (appellanO did not oonsHtule either of- those 
' (^ehpe^ they did consHtute the offence of attempting to 
cheat . 

. The iffgh Court agreed .wMi the Sesdons Judge in holding 
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that the accused (appellanO did not cominit the offence 
contemplated by secs. 177 or 188 1. P. but observed that 
the Sesdon Jud^e was wront in finding •that the acts alleged 
against the convict constitute fee oSence of cheafeig as 
defined in sec 415 L P. C The High Oourt is no doubt 
right in holding that no offence is committed under sec. 415 
I. P. C 

There is no doubt feat it wjis not an offence under secs. 
177 or 415 L P. C, as defined in fee Indian Penal Code, 
as fee accused was not bound by law to make any 
statement on the subiecL But wife due respeeb to fee opinion 
of fee learned Judges, it is sjibmitted that the false statement as 
io hb residence was a necessary step tow^u^ inducing the 
PoUce authority to do what fee accused wanted to have done 
and hence it comes within fee sec 188 L P. C 

In P. y. Ba/a bin KasSaba, (1885) Unrep. Cr. Cases, Bom., 
761, B appeared before 'a Milage Registrar under fee De^n 
Agriculiurbb Relief Act 1879, and falsely personated 
and iA such an assumed character, expressed a derire to 
execute It lease in favour of A, who wen present and 
assented to take fee lease. When B made some mbiabes in 
giving the area of fee land, C corrected him. E indentified B 
as W before fee Village Regbtrar and he and D assured the 
attesting witnesses that B was it was held feat C, D And 
E committed an offoice under see 188 I. P. C See also fee 
^ase of R. v. GanesB kHam^ao, (1889) L L R. 13 Bom. 506. 

9. It will not be out of place to state here th^ <fifference 
. between sea 811 I. P. C, and the causing of 

JSft jiSiSSSr**** wrongfU confinement (sec. 340 L P. O, as a 
result of fee fate prosecutfon. In Austin v. 
Dowling, (1870) L R. 5. C. P. 534, 540, imUes, J., observed, 
“The distinction between fate imprisonment and. malldous 
aM.niuMiRM. prosecution b wdl fllusbated by the case, 
’**‘‘*'^ where, parfies bdng before a Maglstr^' 
one mabaa a charge against another, vriiereupon the Magbirate. 
orders the person charged to be taken into custody.and 



CObNATB SBCnOII& 


i 


cn^ L 1 

detained untB the matter can be investisated. The party 
making the charge b anot iiabte to an acBon for false 
ImprbonmenI, tbecause he does not set a ministerial officer 
‘In* moHon, but a Judidal officer. The opinion and iudgment 
of a ludidal officer are interposed between the charge and 
the imprisonment There is, therefore^ at once a line drawn 
between the end of the imprisonment by the ministerial 
officer and the commencement of the proceedings 

before the iudicial officer, it b fedladous to inquire 
whether or not the one is severable from the other, until 
you find some inseparable connection between Uiem.” 

Having thus shown the dbtindtion between the cognate 
sections of the Indian Penal Code, the subfect indicated in 
the name of the booh vrill be dealt with in file subsequent 
Chapters. The substantive law on fiie subject b dealt with 
in Part I of the boob, and the procedure applicable to 

prosecufion in false cases b discussed in Part IL 

(See Table of Contents). • 



CHAPTER n. 

THE 8 UB 8 TANATIVE LAW. ’ 

10. The substantive law on Hie prosecution in false cases 
is conladned in secs. 188 and 811 of the Indian Penal Code 
whldi are reproduced below. 

11. SecHoa 188 L P. C., lays down : — 

"Wioevar givaf to any pnblie servant any informalion whleh 
grtwtefcry rttoii ||0 knows Of * belisvss to be fnlse, fntonding 
>J^ntar^iSnrf& Hiereby to cause, er knowing K to be- likely that 
^aSSiSSarSnSS7 , he will thereby cause, such pnblie servant — 

(a) to do or emit anything 'which sneh public servant 
eught not to do or omit if the true state of tods respecting 
which such intormation is given were known by him, or 

V (h) to use the lawful power of such public servant to the 
injury on annoyance of any person, shall be penisbed with 
imprisonment of eHher description tor a term which may extend 
to six months, or with fine which mqr extend to one thousand 
rupees, or with both. 


lUastratiotts. 

(а) A informs a Maebtratc that Z,.a police-offioer, subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct, 
knowing such . information to be fisise, and knowing it to be lihdy that 
the itiformation will cause the Magistrate to dbmiss Z. A hat committed 
the offence deffned in this section. 

(б) A falsely informs a piiblic servant that Z has contraband sak in 
a secret piece, knowing sudt information to be false, and knowing that 
it is' likely that the consequence of the informaHon will be a March of 
Z's premises, attemied with amoyance to Z. A has committed the offence 
. definetf In this section. 

(c) A fidsdy informs a polioeman that he has beoi' assaulted'ond 
robbed in the ndghbourhood of a particular village. He does not' 
mention the name of any person as one of his assriiruits, but ImiMm 
.k to be likely that in consequence of this information the police will 
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make inquiries and institute searches in the village to the annoyance 
of the villagers or some of them. A has committed an oilence under 
this section. , 

la Sec. 8U L P.* C, laYS down . — 

'Whoever, with intent to Gauge injury to any person, 
instifltes or oauses to be institiited any eriminai 
proGoeding against that person, or faisehr ohargos 
any person with having Gommitted an olVonoe, 
knowing that there is no just or lawhii ground fdr such proGoeding 
or Ghargo against that parson, shall be punished with imprisonment 
of either desoriptlon fdr a term whieh may extend to two years, 
or with fine, or with both ; 

and if sueh Grimlnal proGoeding be instItiAed on a false 
oharge of an offenee punishable with death, transportation for 
life, or imprisonment for seven years or upwards, shall be 
punishable with Imprisonment of either deseription for a term 
whieh may extend to seven years, and shall also be liable to 
fine.’.' 

13. It is interesting to note here that sec. Sll di(J not 

appear in Lord Macaulay’s Cede aigl thus 
MO. no adequate punishment was provided for 
preferring false charges. Probably it was 
thought that sec. 188 suffidently provided for the offence. 
{Vide ind i^" Law Commisdoners' Second Review, para* 108). 
The sedton was added by the Legislative Council and was 
placed under Chapter XL relating to false evidence and to 
offences public jusHce, apparentty with the intention to 

restifct it to criminal charges and to proceedings in Courts 

of Jusffce. • 

14. For the disKndions of sec 188 and sec. Sll 1. P. C, 

.see Chapter VL - 
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Chapter in. . 

Notes and commentaries on sec. iss i. p. c.— abetment. 

A. — Notes and Commentaries on Soc. 1S2 I. P. C. 

15. Section 18S of the Indian Penal Code as drafted by 

Lord Macaulay required tliat tlie false infonna- 
Son shall cause the public servant to use his 
power to the loss or annoyance of some person. 
The second clause (now the first clause) did not exbt In the 
Draft Code btfl was added,, by the Legislative CoundL 

16. As enacted in Act XLV of 1860 the section 
stood thus : — 

"mnioevor gives to any public servant any information which 
he knows or believes to be false, intending 
yfyirfwtv thereby to cause, or knowing it to be Ckely 
that he will thereby cause, such public servant 
to use As lawful power of such public servant to the injury 
or annoyance of any person, or to do or omit anything which 
such public sorvant ought not to do or omit if the true state 
of facto respecting which such information is given wore known 
by hihi, shall bo punished with imprisonment of eithor descrip- 
tion tor a term which may extend to six months, or with fine 
which may extend to one thousand rupees, or with both. 

lUtateations. 

(a) A informs a Magistrate that Z, a police officer, subordinate to 
such Magistrate, has been guilty of neglect of duty or misconduct, knowing 
such Information to be false, and knowing it to be likely that the 
information will cause the Magistrate to dismiss Z. A has committed 
the offence defined in this section. 

(b) A falsely informs a i^ublic servant that Z has contraband salt in a 
seciA place, knowing such information to be false, and knowing that 
It is likely that the consequence of the information will be a search of 
Z's premises, attended with annoyance to Z. A has committed Ae 
offence defined in this section. 
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The above section was modified bif sea 1 of Ad III of 
1895, and the present section as quoted at page 8 was 
subsfituied in its place. * 

17. It wQl &e observed that in the old section cL (t) was 
l- ii, placed before cL (cO, and that the two clauses 

**"*'*^ were not prefixed with any disfinflifishins 

letters and that 'illustration (c) in the amended section did not 
occur in the old sedion. 

18. The necesaty for the change arose out of a conflict 

between the rulings in Goldin ASmed Kdxl, 
(1887) L L R. 14 Cal. 314, and'ie v. BudS 
Sen, (1891) L L. G. 13 AIL 351. Under 
the old seefion cl. (1^ stood first and in that dause file 
words "iniury or annoyance of any person" occurred ; 
it was ruled by the High Court of Calcutta in the case 
of Goldin ASmed Kaxt that the "section must be read a& 
a whole, and, taten as a whole, applies to those 

cases in which the Police are induced, upon the information 
supplied to them, to do or to omit to do something Vhich 
might affect some thied person, and which they wotUd not 
have done if they had known the true state of things." Hence 
in the above ceise a person who lodged a false information 
to a Police Officer that he iiad been robbed in th^ stred 
wUHottl indicating dity particalde person or describing ang 
person in such a way as by any possibility could be supposed 
to implicate any one as the person who committed the robbery 
was held not to come under thb section. 

In the case of R. v. BudS Sen, (1891) L L. R. 13 AIL 351, 
the above case was dbsented from. With regard to the ruling 
in L L R. 14 Cal. 314, Straight, U observed thus : — ^“1 regret 
that I (Sannot concur in the opinion so expressed. It appears 
to me to proceed, firsL upon an evoneous apprehension of 
the scope and ot^ect of sec, 188 and the mischief at Which 
it was aimed, that section appearing in the Chapter relating 
to "contempts of the lawful authority of public servants," and, 
secondly, upon an erroneous construefion of the language of 
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the section itself. 1 cannot havinQ careful!? examined the 
terms of the section, come to concludon that it is essential 
for the public servant mentioned th^n 4o have been induced 
to do anything or to 'omit to do anything. ' It is suiRdent 
if the party charged gave information tjphidi was falser vdth 
the intention of caudng or knowing it likely that a 
public servant would be caused to exerdser his lawful power 
or wflKNiiy to the injury of an individual, or to do or omit 
to do something which he ought not. to do or omit, to do 
were the true state of facts known to him. In other words, 
tile' criminality contemplated by sec. 188 does not depend 
upon what is done or ondtted to be done by the pubUc 
servant on such false information, but what weo, from the 
fiKts, the reasonable intention to be inferred on the part of 
■the person who gave the false information. 1 also wish to 
remark that it seems to me that sec. 188 contemplates two 
intenttons on the part of the person ^ving the 
false information : /frj/, the intention to cause 
or the hnovdng it to be likely that he will 
thereby''cause a public serveuit to use his lawful power to the 
injury or annoyance of any person or persons, and, second^, 
the intention to cause or the knovring it to be likely that he 
will thereby cause such public servant to do or omit to do 
some ad, wldch, if the true state of fads were known to him, 
he would not do or omit to do. * * * * It is immaterial, 
however, to condder the predse nature of the action of the 
^faitistrate ; the question is^ what action .the persons who sent 
that telegram contemplated that the Magistrate wbuld take? 
* * * * It is absolutely indifferent whetiier by means of 
false information given with any of the intentions * * * * he is 
or is not Induced to do or omit to do any ad.” 

In the same case. Edge* C. U observed, ”It appears to me 
that'the High Court at Calcutta in the ease of Gobm ASmed 
Kcad, (L L R. 14 CaL 31^ read sec. 188 of the Indian Pend 
Code as if no offence could be committed under that section 
tidess tile puUic servant referred to in it had been lidooed 
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b? information supplied to him to do or omit to do something 
which might affect some third person, and which he would 
not have donf or dmitted to do had he known the true state 
' of things, I entirely agree with my brother Stra^ht that the 
question whether the public servant was induced to take action 
or to omit to take action - is absolutely immaterial so far as 
this secKon is cbnoemed. The offence is giving information 
which the informant knows or believes to be false and hb 
inlenffon thereby to cause or his believing or knowing it to be 
likely that he will thereby cause the public servant to use the 
lawful power of such public servant to the infury or annoyance 
of any person, or to do or ontJt anything which the said 
public servant ought not to do or omit if the true state of 
fads respecfing which information b given were known 
by him.” 

It will thus appear that the Draft Code required some ad 
to be done by the Police Officer. The Legislature provided 
a punbhment for a person for merely misleading a public 
servant The rulings interpreted the section to be'[ com- 
prehenrive enough to indude cases where the public servant 
was not even misled. See BudS Sots case, ante ITlSb 

Owing to thb conflict of opinions the taw was amended 
so as to show that the two clauses are not to l^e read 
together, and that the words "infury or annoyance of any 
person" occurring in the first clause might not be read in the 
second clause. Tlds was done by altering the position of fliie 
clausesi, and by prefiring separate letters before each clause 
and by adding an illustratkm (<^ to the sedfoiL 

19. The amendment thus overrules "the view taken by the 


Calcutta High Court in Golam A6med Kants 
** ^ case (L L R. 14 Cal. 314) and also the dews 
taken in A v. Pesiannan, (1881) L L R. 4 
Mad. S41, and R. v. Saea/t, (1873) Unrep. Cr. Cases, Both. 76^ 
and affirms the dews in /II v. Hunee Ram, (1871) 3 N. W. P., 
H.. C R. 194 } and AH V. &idS Sat, (1891) L L R. 13 All. 351 
As now worded, the giving of false informaffon to a pubBe 
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seirant is penal provided that either of the two consequences 
mentibned in the secfion is intended or is hnown to be Bhel? 
to be caused, it beinc immaterial as to* what action, if any, was 
taken by the public servant consequent on such information. 

80. The obfect of the section is that false and -malicious 
informations must be discouraged. [Per larding 
J., in Rag^avendea V. KasSinatB, (1894 L L R. 
19 Bom. 717. 7S5|. In R. v. BadR Sen, (1891) 
I. L R. 13 AIL 351, 353, 355)], Straight, )., observed that the Idnd 
of mischief at widch the section is dmed is contempt of lawful 
authority. "Persons are not by making reckless statements to 
a public servant,* to bring thq office of that public servant into 
contempt” In the same case, it was held by Edge, C )., 
that "a public serv 2 mt should not be falsely ^ven informaffon 
with the intent that he should be misled by a person who 
believed that information to be false and was int ending to 
mislead him.” See ante iri. 

21. It is thus beyond the scope of the section to inquire 
whether or not the public servant concerned 
took any action upon the informaffon, that 
' is to say, whether he used his lawful power 
as such public servant to the Injury or annoyance of any 
person.^ The offence is complete, directly the false information 
is given irrespective of the results which may actually follow 
the action that may be taken upon it It is 
immaterial whether the public servant was 
induced actually to take acUbn. See R v. 
Hunee Ram, (1871) 3 N. W. P,'H. CR. 
194 ; R. V. BudR &a, (f891) L L. R. 13 All. 351, ante^lZ. 

It is also immaterial whether ffie informaffon was against 
any particular person or persons. iSat ante 
IT 18). t Under sec. 188 L P. C, the 
giving of false informaffon to a public 
servant is penal, when dther of two 
intended to be caused, or is known to be 
likely to be caused, by the . false information ; the fifs^ 
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(according to the section as amended b? Act III of 1895) to 
cause the public servant "to do or omit anythinc which such 
public servant pu8ht*not ^o do or omit if the true state of facts 
respecKne which such information is given were known to 
him;*' the seconc^ to cause the public servant "to use the 
lawful power of such public servant to the 
SiSL ‘Injury or annoyance of any person and 
mSuv ^ that to constitute an offence under tSe drst 
pcruiB. section, it is not necessaiy to j/foiv 

t6at tSe act done would be to tfie infueg or 
annofance of ang tAlrd person. See /?. -v. GanssS KScmderao, 
(1889) I. L R. 13 Bom. 506. 

In the above-mentioiied case, A personated B at ' an 
examination, called the Vernacular Sixth Standard Exeunination. 


A passed the examination, and obtained a certificate from 
the educational authorities in Efs name. B thereupon applied 
to the Asristant Collector to have his name entered in the 
list of candidates for service In the Revenue Department 
He attached to this application the certificate issuecf.in his 
name, as it was a rule of Government that only tifose who 
had passed the Sixth Standahi Examination were elligible for 
employment in the Revenue Department On receipt 
of this application the Assistant Collector ordered ^ name 
to be entered on the list of candidates. It was held that B 


was guilty of the offmee of giving false information to a 
public servant within the meaning of the latter part ftiogr 
first parO of sec 182 L P. C 

Reported cases interpreting the section, show that it is 
not necessary under either clause lo prove that actually 
any action has been taken by the public servant to whom 
the information has been i^ven and the offence consists 
in the attempt to induce the public sefvant to act 

39. The cases of hoaxes played upon public servants 
would come under this section. In BudtS Serfs case (I.<L R. 
13 AIL 351, 355), Edge, C I, said, "Suppose a man, knowing 
fte statement to be untrue, but intending the Magistrate to act 
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upon % infonned the Magistrate of the [^strict that a ^lent 
fire was rasing in a dtiT in the Distild of which he had 
charSE. Now if the Maglslrate believed that statement he would 
naturally send as many police as he could spare 
to assist in queUing the fire and beeping order. 
He might posdbly also asb for the assisiance of the military. If 
there were any In the ndghbouriiood. That wdtild be a perfect 
example of a hoax, and I have not a doubt that it would 
come under sec 18fi, whether the Magistrate acted upon 
the informafion or not To tabe another example of a case 
which in my opinion would come within the sectioii, althou^ 
the public servant was nqt induced to tabe action or omit 
to tabe action upon the information given to him. Let us 
say that a man had absconded for an offence from Allahabad 
and that It was surmised that he would seeb to escape at one 
of the shipping ports. Information of his having absconded 
would be communicated to those ports, Calcutta amongst 
file number. A person who, bnowing that that man had not 
been 'arrested, and intending that the authorities at Calcutta 
would cease to watch the outward bound shipi^ng^ telegraphed 
to the authorffies at Calcutta informing them that the absconder 
had been -arrested elsewhere, would in my opinion have 
commlt|ed an offence under sec. 18^ although the public 
servant at Calcutta had not acted on the telegram but had 
perdsted in his surveillance of the outward bound shipping.*’ 

• S3. The scope of the secHon thus seen, let us now 
proceed to examine the meaidng of the language used in 
the secHon itself. Some of the words in 14 sudi as "infury" 
and "pul^ servanr ate defined in the Indian Penal Code. 

The word "inlury” denotes any harm whatever illegally 
t'oC caused to any persoiL in body, mind, reputation 
or property. (See sec 44 I. P. O. 

Ihe words “public servanf* are defined in sec. 
SI L P. C • 


* -Sec. -21 I. Pw C The wpnb 'public servant" denote a person 
teiniig under any of the desoiptions here i n a fter feiiovrinfl^ namely t— 
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able under 


Police Officer of a Naffve State, not bdng an 
officer of Government, /. a, the British Govern- 
te menl; is not a public servant within the 
° meaning of this section, and a false information 
given to such a Police Officer is not punish- 
sec. 18S 1. P. C See In re RambSaratSf, (1923) 


77 L C 189 : s. d. 25 Cr. L. I. 333 ; I. L R. 47 Bom. 907. 


Every Covenanted servant of the Queen » 

&ico/id.— Every Commissioned Officer in the Millitary, Naval or Air 
Forces of the Queen while servinu under the Government of India or any 
Government i . ' 

TfSird.~-LvtrY Judge i 

Every officer of a Court of Justice whose ^uty it is, as such 
officer, to investigate or report on any matter of law or fact, or to make, 
authenticate, or keep any document, or to take charge or dispose of any 
property, or to execute any ludicial process, or to administer any oath, 
or to interpret, or to preserve order in the Court . and every person 
specially authorised by a Court of Justice to perform any of such duties . 

FifAr— Every juryman, assessor or member of a panchayat assisting 
a Court of Justice or public servant i ^ 

AVr/ff.— Every arbitrator or other person to whom any cause or matter 
has been referred for decision or report by any Court of Justice, or by 
any other competent public authority « 

Sevenib.— Every person who holds any office by virtue of which he 
is empowered to place or keep any person in confinement . 

f/glSAS.— Every officer of Government whose ddty it 

is, as such officer, to prevent offences, to give information of offences, 
to bring offenders to justice, or to protect the public health, safety or 
convenience i ^ 

AKv/ff.— Every officer whose duty it is, as such officer, to take, 
receive, keep or expend any propertjr on behalf of Government, or to 
make any survey, assessment or contract on b^alf of Government# or to 
execute any revenue-process, or to investigate; or to report, on any 
matter affecting the pecuniary interests of Government, or to make# 
authenticate or keep any document relating to the pecuniary interests 
of Government# or to prevent the infraction qf any law for the protection 
of the pecuniary interests of Government, and every officer in the service 
or pay of Government or remunerated by fees or commission for the 
performance of any public duty 
renflS.— Every officer whose 
keep or expend any property, U 

3 
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95. A false infonnalion given to a “public servant/’ wftii 
the Intenfion and hnovrledge as ihen^pned in sec. 18fi; although 
It may become the subfect matter of a*iudicial decMon, is 
indldable. Sec post TT 53. 


96. If the information is not given to one who is a 
puUic servant, a charge undo* sec. 18^ will ^not lie although 
a charge for defamation may. 

S17.- In R. V. Santaram, (1887) Unrep. Cr. cases, Bom. 

315, the accused, a Hquor shopman, reported 
to iSts master, an* Abbari Licensee, that the 
^Abbari Inspector had ashed him for money 
and had water^ some lit|uor in the shop with a view to 
getting him into trouble. The master as intended by the 
shopman reported the matter to the Collector, who after 
causing inquiry to be made gave the Abbari Inspector 


TIm 


levy any rate or tax for any secular common purpose of any village; town 
or district, or to make, authenticate or keep any document for the 
aseertalnins of the rights of the people of any village, town or district. 

• 

Ittustratiotu 

A Municipal Commissioner is a public servant. 

' ClemitS.—iytty person who holds any office in virtue of which he 
is empowered to prepare, publish, maintain or revise an electoral roll or 
to con&uct an election or part of an election. 

ExpUmatim /.—Persons foiling under any of the above descriptions 
are public servants, whether appointed by the Government or not. 

V Expkmaiim v.— Wherever the words "public servant" occur, they 
shall be understood of every person who is in actual possession of the 
situation of a public servant, whatever legal defect there lhay be in hb 
right to hold that situation. 

Eiqdaaatioiu 3.— The word "election" denotes an election for the 
purpose of selecting members of any legislative, munidpal or other public 
authority, of whatever character, the method of sdcction to which b by, 
or under,- any law prescribed, as by election. 

/fofo:'-Clause II and . Explaaatfon 8 were added hy the Indian 
Elections Offences and Inquiries Act (XXXIX of 1920). 

By the provbions of special and local Acts some functionaries have 
been:- dedaied . to -be "ppblie servants^ for' the purpose of the IncQan 
Penal Code. 
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permission under sec. 195 (q) O. P. C, to prosecute the' shop* 
man under sec. 188 L P, C,in -order to clear his- own 
character. It W4S held that the accused was not 8Uitt? under 
sec 188. L P. C, inasmuch as his master to whom he save 
cerl^ information, sdieged to be false, is not a pubiic servant, 
and that if the accused committed an^r offence, it was the 
offence of defamdUon. 

88. Among the words which are not defined in the Indian 

“lafomkttmi ” Code, we \rill first of all notice the 

word "information.” The words "any in- 
formation" are wide enough to hiclude an oral as well as a 
documentary information whether the information is given on 
oath or noL 

There is no particular form in which the information need 
be expressed. In R. v. 6o/ta/, (1909) 4 I. C. 477: 
s. c 11 Cr. L. ). 3, it was held that an accused may be 
convicted of an offence under see 188 I. P. C, even if the 
petifion containing the information given by him is not actually 
dgned by Mm. , 

89. The words "give information” ore distinct from and 

, are wider than the words "making a charge” 
as used in sec 81 1 I. P. C. in order to come 
wHMn sec 188, L P. C, an information •need- 
not be such as to amount to making a charge 
against the person informed against. Consequentty statements 
which cannot be made the basis of a prosecution under sec.* 
811, can, however, form the subfect matter of a prosecufion 
under sec 188. Vide CSinna Ramona Ggwd v. (1908) L L 
R. 31 Mad. 506. See post HIT ^ and 34w 

30. An informaffon- vHthin the meaning of the section is 
■ not an expression ot one's suspidon or of 

M. opinion or bdhf* 

In Ananga Mo6an Datta v. R, (1917)- 88 C W. N. 478^' 
the pefffioner lodged a complaint with the - Police - to the 
eff^ that when the petitioner was at Comilla about twenty- 
four miles off, a sflver mounted Saktta was stolen after housd 



s5 PROSCCUnoN IN PALSB .CASB& [CHAP^UL 

breaidag and that on his return home he was informed of 
the occurrence by the inmates of^ the house and that he 
suspected two persons, named by him as* bein^ implicated in 
the affair. The Police reported the case to be false and as an 
outcome of enmity. Thereafter a case finder sec. 182, was 
started against the petitioner. The High - Court quashed the 
proceedings obser^ng that 'In his complaiht flie petitioner 
made no statement which can be s^d to be false. It is not 
denied fiiat the /Smbfa was stolen from Us house. As to the 
person or persons who stole it, all that he S£dd in his 
complaint was that he suspected two persons. That does not 
amount to gfWng false information.'’ As to whether an 
eNpres^n of suspidon may come within sec 211 1. P. C., 
see post % 79, et seq. 

31. In R. V. Madho, (1882) I. L R. 4 All. 498^ where 
the charge against fhe accused was based on the second 
clause of sec. 182, the essence of the offence consists (p the 
intention of inducing the public servant to 
to cause infury, or annoyance to some other 

person. There the accused falsely informed 
the Collector that certain eamindars had usurped possession 
of certain land belonging to GovernmenL On inquiry 

it w%is found that it had been decided some years 
predously that the properfies belong to the zamindarsy and 
their names had always been recorded as proprietors thereof, 
‘and that the accused could not have been ignorant of the 
former proceedingSb and tha^ therefore, he wiifuilY gave false 
informaffon to give troubles to the eamindars and waste ffie 
fime of public authorities. Tyrell, • )., held that no offence 
was committed by ^‘ring an incorrect information and ^t 
in the Informant’s opinion the * Collector had a dUm on 
behalf of the Slate. '^Such information was no more thtm 
an expresrion of a private person’s Oeii^ or. opHn/on that', 
the Collector might if he chose sustdn a dvii action wfffi suooem 
agjtfnst certdn persons. This Is notthe ^formation’ contemplaied 
by sec 182 and the connected secflons of Chapter X. of ^ 
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Indian Penal Code ; nor is the intention of ‘siving trouble to 
the samindars and wasting the time of the 
pubMc authorflies,’ atiributed to the infonnanl 
•* public jjy Colleclor, the criminal intention 
cOHlempIated bf sec 189L Had the Collector 
agreed with the informant the result would not have been that 
he would have used his lawful power as a Collector or as a 
Magistrate to the iniurg or annoyance of the zamindars or 
that he would have done anything he ought not to do. The 
Collector would have only procured the amendment of his 
records, and called on the samindars to renounce baseless 
pretenrioiw : or he might have lal^ a civil action agdnst them 
as the local representative of tfie Government of the country." 

39. in &kalaxKm SinsU v. /?., (1926) 27 Cr. L ). 1014 : 

s. c 96 I. C. 870 (AIL), the accused without 
— going to the Thana filed a complaint in 
Court against certain personsi, charging them 
vrith dacoity. Afterwards, in answer to the 
Sub-Inspector’s questions he said that he had filed a cdlnplaint 
in Court and that he had been dacoited by certain * persons. 
It was held that it was not an ‘Information" to the Police. 
Bancijit )• said, "It Is impossible to say that, when Ghaslawan 
mdde his statement to the Sub-Inspector, he was moving the 
Sub-Inspector to do anyllting or that he was cHarsflng the 
thirteen persons of an ofi’ence.” 

33. Although the words "any information” are Vi^ 
wide, the use of the word “give” in connection 
it has given rise to the question as to 
whether the expression “gives information'' 
means “volunteers information," or not. 

Li R. V. Ramfl Setfabamo, (1885) 1. L R. 10 Bom. 124, 
the information from the accused was elicited by a Forest 
OfBoer In the course of the inquiry. It was there heltf that 
any .false information given to that Forest Officer Trith 
the intent mentioned in sec. of the Penal Code is 

punishable under that secHcmt whether that information was 
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volunteered bv the informant; or Riven -in answer to questions 
put to him bf that officer. 

In the case of Panaa Lai v. (1920) ?S8 L p. 818 : s. c. 
21 Cr. I.. ). 818 (Lah), the petitioner Panna Lai wrote a 
letter to the Deputy Inspector-General 6f Police that the 
Sub-Inspector of a Police Station was taking illegal gratifications. 
The Deputy Inspector-Gener 2 d of Police forw&rded the letter 
to the Superintendent of Police for recording Panna Lai’s 
statement and for necessary action, and the Superintendent 
of Police passed it on to the Deputy Superintendent of Police 
for taldhg ' stat^ents. The latter recorded the statement of 
Panna ' Lai who ^ made allegations as to bribes haring been 
taken by the Sub-Inspector, emd menfibned, among others, a 
bribe of Rs. 500, taken from one Mittar Sain. It was in 
respect of this last statement that the petifioner was conricted 
under sec. 182 1. P. C It wes held by the High Court that 
any false information given to a public servant with tQc 
intention mentioned in sec. i92, I. P. C, is punishable under that 
section whether the information is volunteered by the informant 
or given In answer to questions put to him. Following the 
case of Ramfi Sa/abacao (L L R. 10 Bom. 12<0, the High 
Court heid that there is nothing in the section itself to 
show that the word "information” is meant to be restricted to 
information that is volunteered. Similarly, in SuUan v. 
Weltbomne, (1925) I. L. R. 3 Rang. 577 : s. c. 90 1. C 318 ; 
26, Cr. L J. 1532, Maung Ba. )., differing from the decisions 
in R. V. Sga Aung. Pa, (1905) 2. Cr. L. ). 474: s. c.^U. B. R. 
for 1905, 13. observed. '1 am not in^ned to tfve tiial 
restricted meaning of "volunteer’ to the word '^ve'. For 
instance, if a Poiice Offieer, has reason to suspiect the commisrion 
of a cognisabie offence, he can invesHgafe the case, under 
sec 157 for the discovery and arrest of the offender. During ' 
such Ihvestigation he may find a person who gives him the 
required information' in answer to questions- put by Idm." See 
anfe T 29, p. 19. 

34.. A different question, . however, arises Where -a person . 
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deposes before the Police in support of an information 
already tiven. Can thf deposition so given amount to giving 
an informaHomwithiA the meaning of sec. 188 L P. C ? 

In R. V. MltaUU (1877) Unrep. Cr. Cases, Bom. 184^ 
the* accused during the course of the invesfiga- 
btecwatiMSM. tion made by the Police falsely deposed about' 
S!n1ta&«^SSIieL the facts of the case. She convicted under 
sec 188. The Subordinate Magistrate decided 
that as the woman had not given the original information of 
the theft to the Police, but only gave bet intormatton as 
eeidence in support of the ewnpiaint, her eridence could not 
be looked upon as information within the* meaning of the 
term as used in sec 188, and on that ground acquitted her. 
The case coming up before the High Cour^ it was held that 
the statement before ttic Police under sec. 119 Cr. P. C., of 
Act X. of 1873 (corresponding to sec 161 of Act V of 1898) 
w(^Id be included in the word "information” as used in sec. 
188 I. P. C. 

In Manga v. R. (1914) 35 I. C 978 ; s. c. 15 Cr. L. ). 
650, one Mangu gave information to the Police* that his 
hcMise had been broken into and certain properties were stolen 
also and that he suspected some persons on the ground of 
enmity. The information was found false and Mangu was 
convicted under sec. 188 I. P. C., which was upheld by the 
Chief Court. 

In the same case, the Police examined Nihali, the mother, aad 
Manga|,the step-father of Mangal, who corroborated the story 
of Mangu. NiliaH and Mangal were con^ricted also in the same 
ease The Chief Court held them Aot guilty of an offence 
under sec 188 LP.C, being of opinion that the statement made by 
them under sec. 161 Cr. P. C, in answer to questions put by the 
Police Officer Investigating the case did not* amount to "giving 
. informaffon" within the 'meaning of sec 188. In this case justice 
Shadi Lai observed : "A person making a false statement to the 
Police is not liaUe to be - prosecuted for perfury and sec 169, 

; Cr. P. C,' lays dor^ in clear terms that the statement if 
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taken down in writins, shall not be used as eridence (except 
for coniradidinc witnesses). It, therefore, seems to me to 
be an evasion of law if that statement scould^be made the 
basis of a charse under sec 18^ I. P. C The expression 
'^ve information' in the tatter section means to ycriunteer 
information and was not, in m? opinion, intended to applY 
to a statement made in answer to questions put b? a public 
servant. The judgment of the Judicial Commbsioner, Upper 
Burma, reported as R v. Nga Aung Po, (1905) 2 Cr. L J. 
474> takes the same view, and I think the reasoning receives 
support from the ruling of the Madras High Court in CStnna 
Ramona QowdJC. R^ (1906), L L R. 31 Mad. 506^ which is to 
the effect that a statement made under sec. 162, Cr. P. C» in 
answer to questions put by a PoUce Officer making an 
investigation under sec 161, Cr. P. C., does not amount to a 
false charge within sec 211 L P. C.” 

The above-mentioned case of Mangu as well as the cases 
cited therein were referred to and distinguished in Panna Lai v. R. 
See. ante T 33, p. 22. In this case Marffneau, )., held that the 
statemenb which were made In the case of Mangu v. R^ "were 
made to a Police Officer in an investigation under the Criminal 
Procedure Code, and the learned Ses^ns Judge has rightlg held 
that tl^ ruling is, on that account inapplicable as a witness 
examined b? a Police Officer under sec 161 of the Criminal 
Procedure Code is bound to answer the questions put to him, 
\^hereas in the present case Panna Lai was not bound to 
make a statement when questioned bg the Deputg Superin- 
tendent who was making only a departmental inqiibY and 
not an inquirg under the provisions of the Code. * * * * The 
fact that a person cannot be held guOtg of perfurY for 
matdng a false statement when quesfioned bY a Police Officer 
under sec 161 of the Cripiinal Procedure Code appears fo 
me 16 be no reason for holding that he cannot be coirdeted 
of an offence under sec 182 of the Indian Penal Code in 
respect of that statement If it b shown' Hurt he made the 
.statement with the intention or knowledge mentioned bi .the 
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section. As reeards the proviso to sec 168, Cr. P. C, it 
was observed, "that the prphiUtion against usinff the statement 
recorded b? the, invesKfating officer as evidence applies oniv 
to the use of the statement as evidence in the case in the 
investigation of whicif the statement was made." The case of 
Oiinna Ramana Gowd v. R, (see ante 89, p. 19), was dis> 
tinguished on the Iground that It was a c .153 under seC. 811 
which relates to chaises made falsely. 

The case R. v. Mangu, (15 Cr. L J. 650), was further 
con^dcred in ^lian v. Wellboume, (86 Cr. L. J. 1538), in 
which a distinction appears to have been kept in view between 
an information ^ven to a Police Officer and a Statement made 
as a witness before an investigating officer under sec. 161 of 
the Criminal Procedure Code, but on the facts it was decided 
that the statement in question did not amount to an informa- 
tion given to a Police Officer. Sec ^ 77 and 78. 

In BiswqnatS Stns^ v. R^ (1927) 104 I. C. 718 ; s. c. 88 
Cr. L. J. 878, it was held by the Patna Migh Court that the 
words “give information" in sec. 188. Penal Code, shpukl 
not be interpreted eis necessarily meaning “volunteer Informa- 
tion,’' in the sense that it must be information on some matter 
ir/S/1c6 is not atreadf andec inquiry by a public servant. 

*■1 35. The quesffon, whether a particular statement ynade ' 
by a vdtness amounts to giving an information, seems to be 
a question which should be decided more on the facts of the 
case than on the legal interpretation of the words. « 

If a witness is bound by law to make a statement, his 
— Tr -*r*ir - statement whether in answer to questions or 
not, is a voluntary statement. Where he is 
bound by law to answer questions, as in a police investiga- 
tion he may yet go on making statements votuntaeily and 
quite iee^evanlly in vshidi cases bis statements may amount ' 
to giving. ia/bnaaiioK. It is only in cases where afteif an 
infdnriation had been lodged on the Police Station of a . cog- 
nieable crime already committed, a witness is ashed questions 
md he makes answerg in reply thereto in regard to matters 
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already informed to the Police that he cannot be hdd to have 
(ivm any information. WSete; /idwever, as in case of 
suspected crimes, a vdiness in tSe coarse of the investigation 
begins to supptg tbe information about t6ei»offmce ttiere is no 
reason vsbg sacR information, if false and maticimss, sfhutd 
f not come witHin t6e meaning « of words '‘give 
information" as used in sec 188 L P. C 

36. The information must be false and its truth must be 
denied by the prosecuHoa 

In Ananga MoSan fkdta v. R. (1917) 88 C. W. N. 478, 
(see ante 7 3(X p. 19.) one of the grounds of acqtdtHng tiie 
aoQused was that the accu^ made no statement which can 
be said to be false. The High Court observed that it was not 
denied in that case that there was a theft in the house. As 
to the person or persons who stole it, all that he said in his 
compkdnt was that he suspected two persons. That does not 
amount to giving false information. - * 

37. Again, the information given must be known by the 

s. accused to be false or believed by Mm to be 

** such. The prosecution is bound to prove 
this knowledge affirmatively in the same way 
as it is bound to prove any other fact 
There is no presumption one way or the other. If one 
purports to give an information from his own knowledge and 
it is shown that those facts are untrue, this in itself is enough 
to show that the informant knew hb information to be false 
but if the information b derived from hearsay, the informanfs 
knowledge or bellefii in the faldty of the facb diould be 
proved by circumstances or otherwise. One of the dreum- 
stances to be conddered, is the motive of the accused in 
giving the informafion. 

• 38. In re Moatv/ Abdool Luteef, (1868) 9 V. R. Cr. 31, 
one Ameer Hosseln was at one time engaged 
as a Mohurlr in the Court of the MoonsUf 
of Hasaribagh. When Ameer Hossein qtiil^ 
the post ifi Mohurirf flie Moonsiff gave hint 


•r tfbicoC'Of 
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tesfimonials of gopd character of the highest description ;.^nd 
on the strength of them ,Ameer ilossein was appc^ted an 
Inspector of Police in* the Haearibagh District Subsequently, 
howeyer, this Ameer Hossdn had a difference with the Moonsiff, 
and made a complaint against him before the Deputy 
Commisdoncr of Hazaribagh. Thereupon the Moonsiff, as 
Moonsiff, sent a r&obooharee out of his Court of the address 
of the Superintendent of Police of Hazaribagh, stating tliat he 
had heard from two certain persons, whom he named, that 
Ameer Hossein had been dismissed from the Police force in 
the District of Bhagalpur for misconduct, and requesting that, 
after inquiry made, the District Superintendent of Police would 
recall the testimonials that he (the Moonsiff) had given to Am'eer 
Hossein, and would also pass any other orders that he thought 
flL The District Superintendent of Police held an inquiry into 
the conduct of Ameer Hossein, and found the misconduct laid 
against him to have no foundation in fact, and thereupon 
Ameer Hossein charged the Moonsiff with an offence ynder 
sec. 182, L P. C. ; and the Courts below found the ^oonsiff 
guilty, and sentenced him to pay a fine of rupees two hundred. 

The High Court set aside the conviction and sentence, one 
of the grounds being that "to constitute an offence under this 
section, file informafion given should have been ‘informafion’ ' 
which the Moonsiff (informer) 'knew or, believed to be false’ 
and it should have been pqsved that he gave it with such 
knowledge." Hobhouse, I., said, "It is dear that there is no* 
evidence of^this knowledge or belief, and that, on the contrary, 
though the Moonriff acted on the merest hearsay, and, there- 
.fore, with a haste and indiscretion emdencing him to ' be 
unfit for the office of a ludge, yet that Jie did not report to 
the District Superintendent against Ameer Hossdn anything 
more than had been told to hhn deliberately by others.” See 
also the case of Mieaa Heaxm Mraa v. AfodficrAon; ■ (1^13) 
18 C W, N. 391, /KM/ 792. 

. ’ .In Mdool Lateefs case; Hobhouse, )., questioned 

whether the roobooharea of ffie Moonsiff was not' a privileged 
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oommunicaiion, and doubted, if it was politic that such 
communication from one public qificer in his administrative 
capadt? to another should, even if fheY ^could Icsali? be 
made tiie foundation for a criminal charge against such ofScer. 

39. The infomiafion should be given ^th the intention to 
cause or knowing it to be likely that the informer vdll thereby 

cause a public servant, (/) to use his lawful 
authority totheinjuryof any person, or, (i/) to do 
or omit to do some act, which, if flie true stale 
of facts were known to him he wcfuldnot door would omit to da 

40 . What the intention in giving the information was, 
must be and should be found as any other 

matter of fact inferred reasonabl^f from tfie 
***** facts and circumstances of eac6 case. It can 

even be presumed where the complaint is made against a 
subordinate officer to his superior. But, if the requisite inten< 
tion cannot be inferred having regard to all the fads qf the 
casej^ the informer cannot be convicted. 

41. ^ Thus, in Debi. v. R., (1918) 16 A. L J. 105 : s. c. 44 

„ „„ I. C 113; 19 Cr. L. I. 257, the applicant 

VBCltlOB witn 

iM^*nS»MitoiB ® P®®" Court of Wards, had a 

querrel with Shiam Deo, brother of one Surai 
Bali, a xtiiadar, employed by the Court of 


Is*. 


Bali, a 

Wards. Mrs. Thomas, wife of the Special 
Manager, interposed to stop the woffle. Later on, Sura) Bali 
* complained to the Special Manager, Mr Thomas. Under 
these drcumstances DebS addressed to the Collector, the officer 
in charge of the Court of Wards, a petition in which he 
requested to be ollo^d to resign his employment Therein he 
emboffied his own version of the matter wMch was not quite 
true and made some false statements defamatory to Mrs. 
Thomas. The Collector recorded the statements on oath of 
D^. and Shiam Deo^ and satisfied himself that the allegailons 
made in Debt’s petition against Mrs. Thomas were untrue and 
' he ordered Ms prosecufion under sec 186 I. P. C The Ifigh 
Court (Pfggott U held that the pefition of Debi did not 
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amount to a complaint^ and did not supply the necessary 
instedienls for such an offence. He said, “I wish to make ' it 
quite clear th^t, if that i^Uon had contained any allegations 
against any person employed as a subordinate under the 
orders of the CoIRclor of the district as Manager of the Court 
of Wards, 1 should liave been prepared to hold that the 
making of suclf allegations under the circumstances amounted 
to an offence under sec. 188 L P. C. The presumption would 
be that the person complaining to a superior 
officer of misconduct on the part of his sub- 

OfflOBT Is OOfliffltfn*' 

•d s i i iy i f iMfoc* ordinate intended that the superior officer 

s snpsrlop of flesr. 

in question should use hto powers to the 
iniury or annoyance of the person complained of, or at any rate 
knew that such a result was likely. I do not think, however, 
that anything in Debt's petition can be construed as an allega- 
tion either agednst Mrs. Thomas, or against Sura) Bali. Reading 
this petition in connection witli the facts as found by the 
Sessions ludge, it seems to me that Detri's obfect was. 
to get his resignafion accepted at once, so tliat hS^ might 
leave the neighbourhood, and secondly, to place on* record a 
document contdning a distorted version of what had actually 
happened, in order to discount beforehand any proceeding 
which might be instituted against him by Sura] B^i or hb 
brother in a Criminal Court, or by Mr. Thomas, as pedal 
Manager of the Court of Wards, for his dismissal from his 
employment. I certainly do not Ihinh that he intended Jha 
the Collector should use his powers as Manager of the Court 
of Wards so as to cause injury or annoyance to Mrs. Thomas 
or to Sura} Bali’s brother, nor I am*prepared to infer ihat he 
knew it to be likely that such a result will follow.” 

48. Accordingly where the statements were made by a 
, person for the purpose*of hb defence and not 
^ for caurtng injury, such statements canilbt be 
^ ^ "informafion" given to a "public 
hSiBr servant" vrtth intent to cause a public servant 

to yse hb lawftd power to the injury of 
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another person. H v. Daeia /OSan, (1870) 2 N. V. P., H. C R. 
128. * . 

43. Regardins false allegations *by «n accused person 
made for the purposes of defence, there appears to be a 
conffict of opinions as .to whether the^ come under sec. 182 
I. P. C. 

In R. V. KHorn MaGomed, (1908) 1 S. L«R. 124: s. c. -8 


y t*t- ■urgsHiirr ^ Ihe accused applied to the 

District Magistrate for a transfer of a case 
pending agerinst him in the Court of a Sub- 
ordinate Magistrate, and supported the application b^ 
an affida^t making faise .allegations against the trving 
Magistrate, it was held that the offence committed by him 
fell under sec 182, and not under sec. 211. // mu 
observed tGai sec. tSSt “is wider in Us scope, and it' 
is not necessary tGat tSe person accused sGoald be tegally 
under an obtipation to tett t6e trutG.” The same view tes 
been taken by the Court of ludidal Commis^oner, Oudh, in 
TribGaban v. R. (1908) 12 O. C. 308 : s. c 10 Cf. L 1. 509 : 
4 I. C 180. 


44. But in R. v. Subbayya, (1889) L L R. 12 Mad. 451, 
where the accused appeaied against his 

aiwSirSvnleSeci^ conviction by a Magistrate, and, in his 

M oath.' * peliiion of appeal, stated, among other 

things, that the trying Mai^strate had 
declined to summon the vrilnesses died for the defence On 

t 

being required to give a statement to that effect on solemn 
affirmation by the Appellate Couit he did so. On faquiry it 
appeared that that statciKent was false. Thereupon the accused 
was prosecuted for offences under - secs. 181 and 182_ LP.C 
The High Court held that the appellant had not committed 
an offence under sec 181 ,or 182 Penal Code. The High Court 
remariLed. ‘Tt was not the intention of the Legisiature that ^ 
accused should be called upem during the trial of a crimiiud 
case to make a statement on oath, or that he riiould be 
iffaUe to punidiment for giving false . an^|vers to quesHons put 
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to him. (See sec 342 Cr. P. O. The Code does not require 
that the appeal petition should be verified ; sections 4S8 and 
540 do not seem to us to authorize the examination of the 
accused as a witnos. /I criminal appeal is a coniinaation 
of tRe criminal case and, except so far as there is a providon 
to the conlrarf, the appellant has the privilege of the accessed 
and cannot be punished for- making a false statement, (sec. 
348 Cr. P.C)" 

The same view was taken in /?. v. Matan, (1910) L L R. 
33 All. 103. There the accused person in support of an 
application for the transfer of the case against him to some 
other Magistrate made unfounded -and defambtory allegations 
against the trying Magistrate. It was held that the accused could 
not be prosecuted in respect of such allegations under sec. 

' 188 L P. C. Chamier, ), said, "It was held in A?, v. Daria /CRan. (1870) 
3 N. V. P, H. C. R. 188, that statements made by a prisoner for 
the purpose of his defence cannot be held to be information 
given to a public servant within the meaning of sec.^188 of 
the Indian Penal Code. It appears to me that the applicant 
was in the position of an accused person when he presented 
the appfication for a fa'ansfer. Had the case been pending in 
the Court of the Magistrate hairing power to make over coses 
to other Magistrate^ eig., a District Magistrate or Sub*QivisiontlI 
Magbtrate and the allegation had been made concerning some 
Magistrate to which it proposed to transfer the case, there 
would, 1 suppose, be no doubt that fiie case was covered Jjy 
the dedston in D. v. Darla KRan of which, if I may say so, 

I entirely approve. It seems to me that it can make no 
diSmnoe thaf the statement was made to a Magistrate other 
than that in whose Court the case was pending. I hold that 
the apidicant was at the time in the portion of an accused 
person, and I think it would be straining the language of 
sec. 188 to hold that a statement made in such drcum^nccs 
was informafibn given to a public servant within the meaning 
of that section. I fed confident thaf the sedion wets never 
intended to apply to<uch a ceue". 
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On the same grounds the accused cannot be tried- for 
an offence under sec. 193 I .P. C. See the cases of In re 
Bar/cat, (1897) I. L R. 19 All. 200; arid P. .v. BindesGri 
SittjfG, (1906) 1. T.. R. 28 All. 331 ; and AUaG JVasa/ v. P., 

(1925) 26 Cr. L. J. 1369 ; s. c. 89 1. C 497 (L). 

45. Under clause (a) of sec. 182 I.P.C, the intention must 
be to induce the public servant to do or omit lo do which he 
would not have don^ had he known the true facts. 

A question here arises as to whether the act intended to 
be done should be one which the public officer is legally 
justified lo do or which would call for an action on his pari 
al all. There is n conflict of Judidal opinions on this point. 

46. )n ManoGae v. R., (1918) 16. A. LI, 614 ; sc. 19 

Aaidoia p>uie Cr. L J. 895 ; 47 I. C 91 (AIL), it was held 

nSSSTsrt*: Cl ft), thai ff must be a lawful act which 

is asked to be done by the public servant, in that 
oise^ the applicant submitted a petition to ihe District 
Magistrate in which he stated that certain tenants occupying his 
houses* had absconded, leaving the houses locked up, and he 
prayed tfiat the houses might be unlocked and opened to 
enable him to execute the necessary repairs, as otherwise the 
houses would fall down when the rains began. The applica' 
(ion was sent to the Police for compliance and report. The 
Sub-lnspector reported that the allegations in the petition were 
untrue. Thereupon the accused was tried and convicted under 
sac. 182 L P. C. The case coming up before the Higli Court in 
revidon, BanerjL L, said, "In this case R is not alleged that 
the cl. (Gt is applicable. The question is whether cl. (a) applies. 
Under that dause the f jlse informafion must have been given 
with the intention or the knowledge that the public servant 
would do or omit anything which he ou^it not to do or omfl 
if the true facts werec known to him. In the prese^ case 
if tGi true state of facts were Gnown to tGe IXsteict Magtstrate^. 
6e would not be tegallg competent to issue tGe order whteh he 
issued or which was asked for. It ts eqaallg dear tlSat Ge 
would not be competent to malte tGe or^ tf tGe tnformaUon 
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given to 6lm was untrue. It seems to me that d. (cO di sec 
189 applies to a case in which it is intended that a put^ 
servant should ^do ov omSt to do something which he ought 
to do or omit to do if he knew the true faci^ that which 
he would be legally justified in doing or omitting to do if he 
knew the true fads. As/ting a Magistrate to do an act wSkS 
would be an iilegat act even if true facts were stated to Sim 
would not, it scans to me, come wttSin tSe purview of tSe 
section. The informaiion must be information regarding a fact 
which would induce the Ma$^sirate to do something which he 
would be legally competent to do if he had been cognizant 
of the true facts. As I have already stated,* if the true fads 
were before the Ma^strate he could not have issued fiie 
order which he issued to the Police. By reason of the true 
facts not bdng stated he issued an order which he could in 
no case have issued. Therefore, it seems to me that the 
present case is not a case to which the section applies." 

This ruling was dissented from in Sant Ram v. Dtwan 
eSamd, (1999) 75 L C 989 : S. C 94 Cr. L). 913 (PeSluwar 
Judidal Commissioner's Court), where it was held that when 
a person gives false informafion to a public servant to take 
certdn action, it cannot be said that he is not punishable 
undn sec. 1% L P. CJ, merely because the public wrvant 
was not legally entitled to fake the action requested. In this 
case owing to a false information of the respondent the 
Cantonment Magistrate ordered some shops to be open^ 
and the properties found in them placed in deportL The 
Court affer quoting the section, pbserved, "It cannot be 
contested that if tiie Magistrate had known that the information 
given to him were false, he ought not to have had the shops 
opened. But the wonting of the section does not go as far 
as the ruling quoted imfifiies. It does pot say specifically that 
if the Ma^trate ought not to have taken the action iik any 
case, the person who gives Mm the false information is not 
putdshable under fills section. I may note that this ruling 
appears to be a perfecUj^ isolated one. It does not refer to 

5 
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an7 previous deddon of the seune nature. It appears to me 
to be a tedttctto ad absaedum of secfion 18^^ L P. C, to hold 
fliat when a person ^Ives a false inforftiatioa to a public 
servant deliberately asldny that public servant to take certain 
action, he is not punishable under this section because the 
public servant was not legally entitled to take the action 
requested. It would be more flian ever redactio ad 
absardum In a case like the present one where the application 
was nothing unusual but was one of a kind constantly made 
to Magistrates on which Magistrates were in the habit of 
taldpg the acHon requested. The applicant believed that the 
Magistrate had ■ power to take the action requested and the 
Magistrate Mmsclf believed it So far as this point goes, there* 
fore^ 1 cannot but hold that the persons making an applica* 
flon of this nature based upon deliberately false information 
are certainly liable to prosecuhon under sec 18^ I. P. C” 

47. In Algoo Lai v. R, (1930) 18 A. L ). 636 : s. c 
. 21 Cr. L I. 576 ; 57 L C 96, the charge 

•fM-cofiSSu* against the appellant, Algoo Lai, was that he 
abetted one lanakbarta in making a report 
at a Police .Station (alleging the disappearance of a bullock), 
which contained statements of fact known to be untrue by 
both Algoo Lai and Janakbarta, with intent that in{ury should 
be caused to some third person. Algoo Lai was convicted 
under sec. 183. The case coming up before the High Court in 
iprtsibn, PiggotL I., held that the mere making of a report; 
hnbwn to contain statements which are not true, at a Police 
Station of a non-cognteable offence, not calling for any 
action on the part of fiie Police Officer to whom it is made, 
falls rtiort of fulfilling the conditions necessary to justify a 
oonvfdion under sea 188. He added, "It is posrtble that the 
maUng of this report wof t6e drst step in a proposed coarse 
of aetion, flie ultimate object of which was the b ringing of a 
false charge against one Sumeshar. I cannot say ffiat there 
seems to me to be legal evidence warranting an affirmative 
filKing that tMs was so; but evenSsipportng it was; I thinb 
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the ad went no further than preparation for the commission 
of a more serious o|Fence. Except In the case of a few 
offences of a marg s^fecial nature, the Indian Penal Code does 
not recosnfee preparation for committing an dfence as 
punishable, unless ftimething is done amounting to an actual 
attempt.” 

48. But in i?. V. India Ram, (1988) I. L R. 44 AIL 647, 
a different dew was taken. There India Ram falsdif gave 
informaflon to the Police that a horse bdonging to him had 
strayed, when in fact he had sold it sometime previously, to 
his cousin and made this false report in order to enable him 
to make a false charge against the man who had bought the 
horse from his courin. Stuart, I., observed : "In making this 
report he clearly gave false information to the Police which- 
he knew to be faise and he must have known that it was 
likely that he would thereby cause the police authorities, if 
they found the horse answering to his description, to take It 
from the possesrion of its rightful owner. On these facts an 
offence under sec 188 was clearly made out” 

49. Under clause (b) of sec. 182 I. P. C, the *intention 
must be to cause the public servant to use his lawful 
power to the injury or annoyance of some person. If 
the public officer is not empowered to ad to the* injury 
of the person informed against, it is a question whether 
the accused can reasonably be held to entertain an intention 
to cause the injury through such an officer. Moreover, tfae 
words "to use his lawful power” as used in sec 188, have 
been held to refer to some power to be exerdsed by the 
officer falsely informed, which shAl tend to dired and 
immediate prdudice of the person Informed against. 

90. In R. V. Pertaanan. (1881) L L R. 4 Mad. 841, a 
complaint was made to the Village Magistrate that ceridn 
persons were beaten, and that jewels were taken froh the 
persons beaten. The Village Magistrate could not ad upon 
it but only coidd pass H on to some higher authority. The 
VOIage Magistrate reported the matter to the Poltee Staffon 
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and ttie Station OSicer» after inquirf, referred the case as false 
to the Sub-M^strate. The case came up before the Hish Court 
In Its Re^onal Jurisdiction, in deciding,'' wh^ither sec. 18S 
was appticable to the drcumstances of the case, the High 
. Court said : "We thinb thb words ‘to use his 
■mMb imrfMi lawful power* in sec. 180; refer to some power 
to be exerdsed by the officer misinformed, which 
shall tend to some dired and immediate pr^udice of the person 
against whom the information is levelled. They do no^ wc 
thinks apply to such prejudice as might eventually arise in 
consequence of certdn harmless intermediate steps to be taken 
by the misinformed officer such as were taken in the present 
case, where all that the misinformed officer did or could do 


was to pass on the information.” 

With due deference to the opinion of the learned Judges, 
it is submitted that in such a case the information is certainly 
intended for and given to the person who can take action on 
It and use his lawful power, and the false information was 
^vm ^ a person whose duty it was to pass it on to another 
officer who has lawful power to take action on the complaint; 
hence, it is not a harmless stop taken by the misinformed officer. 

- 51. In R V. SSripaii bin Wamaa, (1897) Unrep. Cr. Cases, 
Bom. 9|46> the accused informed the Mamlaklar that the complain- 
ant (who was the widow of a military pensioner and who was 
entitled to receive a pension till her death or remarriage) was 
remarried. The Mamlatdar was the officer who disbursed the 
pension to which the complianant was entitled and as such 
had the power to stop payment of the penrion. This he 
would naturally have ddne at once on receipt of information 
that the complainant had remarried and so forfeited her right 
to the penrion. The accused was convicted under sec 189 
I. P. C The case came up>bcfore the Bombay High Court In its 
Revybnal Jurisdiction, before the Judges Parsons and Ranadc 
The case reported in L L R. 4 Mad. 241, was relied on ‘ 
by the accused. The Judges said that it was not necessary to 
ffiscuss the Madras dedsion, because in tliis case the Mamlatdar 
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to wfaom the false informatipn was given had power to be 
exercised by him to theldjrect and immediate prejudice of tlie’ 
complainant against * whom tiie information was ' levelled, 
ludges further observed that "the direct and immediate r^ult of 
the information was^at the Mamlatdar instituted an inquiry 
and called up the complainant This he would not have done 
had he known thfit the story of the remarrk^e was false and 
this alone must have caused annoyance to the complainant” 

58. In ^ V. Jonnalagadda Veidccrirasuda, (1905) L L R. 

88 Mad. 565, die accused on the ^rd June 1904» 
ttoSr&T ^ Village Ma^stratc (a public servant) 

oral information of an offence having been 
committed. The Village Magistrate informed 
the Police Station>house Officer, and he went 
on the 4th June and took a compl^nt from the accused under 
sec. 154k Cr. P. C Tlie information given to the \nilage 
Magistrate and the complaint signed by the accused on the 
4th were false and the accused was charged under seq. 188 
L P. C The Magistrate who tried the case, acquitted- the 
accused on the ground that fffving the information to the 
Village Magistrate is not an offence within see. 188, and the 
complmnt signed by the accused on the 4th was not a com- 
plaint within sec. 18% as the accused had already ^given ' 
information to the Village Mafdstratc, and tliat the complaint 
to the Station-house Officer was not admissible in evidence 
having been made under sec. 16% Cr. P. C It was held bp 
the High ^Court that "the information given to the Village 
Magistrate was sutffdent to lustily a charge under sec. 188, 

I. P. C, even if it had not been followed up by the Station- 
house Officer taking a complaint under sec 154^ Cr. P. C •” 
and it was further held that as suefi infomation was given 
wits a view to Have it passed on to tHe Stationrfioase- Officer, 
who, on receldng the information, took a complaint in vrrfkng 
from such informant ttie complaint was one taHen under sec. 
tS4 Cr. P. C, and not under sec. 168 Cr. 1*. C 
. S5. When false iaformatlon is ^ven to a pubUc servant, 
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it is not necessary that the act expected of him need be one 
vdihin his powers to do as a public .servant 

In Imandj Appataswamt v. (1914) S5 t C 1000 ; s. c 
15 Cr. L J. 672 (M). the accused, a village postman, gave an 
information to a public servant (a Sub>Pbstmaster) who was 
prevailing upon a villager to whom he was delivering a 
money order to pay him a small sum ak present when 
a third party interfered and took him to task for 
demanding the present The accused thereupon threw 
down his bag, ran bach to the Sub-Postmaster and told 
him that he had been beaten by that third party who robbed 
him of his bag, etc. The Sub-Postmaster immediately gave 
information to the Police, who inquired into the matter and 
referred the complaint its false. Proceedings were then initiated 
against the postman under sec. 211, L P. C, for giving false 
information to the Police which, however, ended in his favour. 
He was then prosecuted under sec. 182 I. P. C, for tfving false 
inforgiation to the Sub-Postmaster (a public servant) with a view 
to his tobing action against the third party and, was convicted. 

It was urged before the High Court "that sec. 182 applies 
only to a complaint to a public servant when it is made vrith 
^ the intehhon of indudng such public servant to take action of 
a soiT which only a public servant of the descripfion in 
quesfion could take and which would not be open to a private 
individual.” The High Court did not accept the interpretation 
hnd observed that "in illustration (a) to the sec. iSS, the action 
expected to be taken by the public servant ^as rimply 
dismissal of a subordinate and any master could do t^e same. 
This illustrafion is, therefor^ irreconcilable with accused’s 
interpretafion of the section which must be reiecied.' 

B.— ABETMENT OF AN OFFENCE UNDER SEC 182 I. P. C 

54. Seetion 107 of the Indian Ponal Code hqfo down : — 

"A peroon abotn the doing of a thing, who— 
^*‘'**^ /%!/.— Instigates any person to do that thing ; or, 

^ecendi^.— Engages wHfc one or nioro other peroon 
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or persons In any eonspiraoy for the doing of that thingi if 
an act or illagai omission takes place in pursuance of that 
conspiracYi and jn order to the doing of that thing ; or, 

Intentionally aids, Iqr any act or illegal omission, 
the doing of that thiag. 

Explanation /.—A person who, iqr wilful mi8ropresentation> 
or hy wilful concoalment of a material fact which he is hound 
to disclose, voluntarily causes or procures, or attempts to cause 
or procure, a thing to he done, is said to instigate the doing 
of that thing. 

lllusteatlon. 

A, a public officer, is authorized by a warrant from a Court of Justice 
to apprehend Z. B, knowing that act and also that C is not Z# wilfully 
represents to A that C is Z, and thereby intentionally causes A to 
apprehend C Here B abets by instigation the apprehension of C. 

Explanation S. — ^dNioever, either prior to or at the time of 
the commission of an act, does anything in order to fecilHate 
the commission bf that act, and thereby facilitates the commis- 
sion thereof, is said to aid the doing of that act • 

From the section quoted above it will appear that person 
may abet an offence of lodging a false information under sec. 
188 when such person instigates any person or engages in 
cons{dracy, or intentiondiy aids by act or illegal omission for. 
lodging a false informaUon with intent to cause a public servant 
to use his lawful power to the injury or annoyance of another 


person. 

It is not necessary that the statements of the abettor ancT 
die persoq. abetted should appe^ in the information before 
'the public servant It is enough to coviqj a person of abetment 
of an offence under sec 188; if there is evidence of engagement 
in the conspiracy for lodging the false informaUon before a 
public servant 


Thus is /?. R /?am Jiawan, (19867 95 L C 598 : s. cz 87 
Cr. L J. 888 (0), the false report was made 
by Ram ffawan and Ram Naresh jointly. Ram 
Jiawan first stated the story and Ram Naresh 
corroborated him. The Ohief Court remarked : "But even if Ram 
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liawan edone had told the story and Ram Naresh had said 
notliiny, both the men were clearly ^Quilly on the facts : Ram 
Jiawan under the provisions of sea and Ram Nare^ for 
abetment, having entfatfed with R 2 un Jiawan in a conspiracy 
to make a false report and the false Icport having been 
made in pursuance of the. conspiracy. In respect of the 
decision of the late Mr. Justice Karamat Husain whfcli is 
reported ee Umrao SingS v. R, (1909) 6 A. L J. 236 : s. a 
9 d-. L. J. 518 ; 2 L C 200, It is sufficient to say that I do 
not agree with the view which he took. He laid down that 
It was imposdble for any person to be convicted in respect 
of a false report unless that false report had been taken 
down from liis dictation. He thereby clearly overlooked the 
providons of the law of abetmenL" 

As the offence is complete as soon as the false information 
is given, and as there cannot be abetment after the offence 
is committed, a false cadence in support of a false informa* 
tion is not an abetment Regarding the trial of such cases* see 
Chap. XIV, ^ 405 e/ seq. 



CHAPTER IV. 


A. — Nvtoft and Commentaries on Sec. 211 I. P. C. 

55. It will appear that In see. Sli, b? the use of the 
words 'falsely charges”, "institute criminal 
mS^Srm proceeding” and "causes to be ' InsHtuled any 

^ criminal proceedinfi”, three distinct acts are 
contemplated, efie, ^Irst, a false charset and 
secondly, flie institution of a criminal proceeding, and tAtaUs, 
causing to be InsHtuted any criminal proceeding by the 
accused person. Each of the said acts is penaL 

In A V. Noboftelsto 06os^ (1867) 8 W. R. Cr. 87, the 
Ant charye £iyainst the prisoner was under sec. S11, that he, 
on the 5th June 1867, Instituted or caused to be insfltete4 
against Tllucb ^ngh, a false charge of an ofimce piBibhable 
with transportation for life. With intent to cause hdury to tiie 
8^ TDudr Singh, knowing that there was no Just or lawful 
ground for such charge^ The second charge under tfte^seune. 
section, that hev on the same date, insKtuted or caused to be 
Instituted a criminal proceecting against Tilucb Singly with 
intent to cause injury to Tlludz Singh, knowing tint there 
was no Just or lawful ground for such proceeding. There 
was also d tSted charge under sec. 167 L P. C. The acc u sed 
was acqtdiled by the Sesrions Judge cMi,tfae first duuge, but 
oonricted on the second and the third charges. Maopherson, 
held that "there was nothing wrong in charging the prfsoim 
as he has been diarged in the 1st /md Snd counts. For it 
appears to me to be dear that under sea 911, *insliiuttig a 
criminal pr o ceed i ng*, may be treated as an ofidioe In iisdf, 
apart from 'falsdy diar^g* a person with having oommiited 
an offenca** j 

6 
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56. The expresdon "mait/hg a false dsatgit is vrtder 
Sian the expres^n 'tnsHhife a criminal 
proceeding", ttie latter • nece^rilY implies 
that a charge has been made, but when a 
false charge is made a uiminal proceeding 



maY or maY not follow. 

In Mardeo SlngS v. Hanaaian Dot Natabt, (1903). L L R. 
96 AIL 241, a complaint was laid bY Hardeo Singh against 
sbc-po'sons^ including one - Hanuman Dat Narjdn,^ of criminal 
tresspass and '.assault Hanuman Dat' Narain was, however, 
tiifingh mentioned in the complainL not summoned to answer 
anY charge but others were^ and the case was found false. 
Hanuman Dat praYed for prosecuHng Hardeo Singh under 
sec. 211 L P. C, and lus praYer was granted. It was contend- 
ed before the High Court that the prosecution -was bad as 
no process was issued against Hanuman Dat Narain. The 
Ifigh Court said (p. 249) : "True it is that he 






was not prosecuted ; but it is also dear that 
he was named in. ttie compidnt of Hardeo 
9ngh as having taken pent and an acHve. 
parL in the criminal offences charged against him 
and the others.- It is said that no criminal proceedings were taken 
. against him, and that is sa But this is not necessaiY# inasmuch 
as secL 211 of the Indian Penal Code provides for a prosecufion 
where a person fedsdf charges another with an offence.” 

57. The ‘criminal proceedings^' and ‘false charges" wiffiin 
the meaidng of sec. 211 L P. C, must be 

British Indi^. 
force. Criminal 
proceedings InsBtuied or false charges made- 
before a Court in a Native State are not within the scope of 
this sedioii. hi re Rcu^lSaethl, (1923) 25 Gr. L J. 333: 
s. C( L L R. 47 Bom. 907 ; 77 L C 189. 

. 58. As two (fisffnet offences are contemplated in the secUon" 
it would be convenient - to conrider each separaidY. Now 
firs^ as to false charges : — 


.. the meamng of sec. 211 L P. 

proceedings and charges in 
gwctMteBcreA where the Penal Code is in fi 
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The necessar? ingredients to constitute a false charge unden 
sec. 911, are tiiree. In the ffesi places the charge must be 
made with inteqjl to if^ure ; in the second place, it must be 
false ; and in the tSitd place, it must be without fust or lawful 
ground ; in other v^rds, it must be made malidouslY. R. ▼. 
S6am Ladt, (1887) L L R. 14 Cal. 707. 790, (P. B.). 

59. There is*no defiiufion of the word "charge" in the 
Indian Penal Code. In the Crindnal Procedure 
Code^ the word is used in the sense of a 
formal accusation of an offence framed bg 


the Court against an accused person. OlwiOuslY, such a 
of meeuling cannot be given to the word 

"*"**•■’ as used in sec. 911 L P. C., wMch relates 
to accusation made bg private persons. 

60. It is^ however, clear that //Se word denotes sometSing 
mote tfSan a mete “giving an infoemaiiot/' as used in sec.' 
189 L P. C In Ragan Haiti v. R^ (1903) I, L R. 96 Mad. 
64a 643, (see post IT 65), that Is ob^us that the word 
'charges’ as used in sec. 911, means something different from 
"gives information”. A mere random conversation or* remark 
would not amount to “a charge.” R v. Sabbanna Gaandan, 
(1869) 1 Mad., H. C. R., 30. 

61. The word "charge" has been differently interpreted b^ 

the different High Courts. • 

Standing by themselves the words "falsdy 
charges” are N^e enough to include an 
accusation made to a private person as vrdL 
The omi^ion of such words as "pubUc servants^' which occur 
in sec 189; may lead to the conclusion that false charges in 
order to come under sec 911, need not be made to a public 
authority. But, the words have been interpreted vrith reference 
to ^eir context emd have been held to be ristricted to 'those 
charges only which are made to a magisteriai or police authority. 

6a Thus bi R V. Jamoona, (1881) L L. R. 6 CaL 69^ the 
accused, Jamoona, was charged under see. 911 
L P. C, with having made a false charge 
of rape .against one;^ Shelhh Ahmed, a non^mmbsioned 
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officer wUfa Intent to fn]ure him, before Caphdn Simpson, 
Adjutant and Stallbn Staff Office of the Canfcmment 


of Dorenda, who had no* powers^ magisterfal 
or police, emd as such incompetent to act 
upon It There was an in<(uirY, and the charge 
being found to be false b; the miUtaiy 
authorities, the Commanding’ Officer caused 
Jamoona to be prosecuted before the criminal authorities under 
sec. 211, and she was committed for trial, and convicted b; 



the Judidal Commissibner. 

The High Court set aside the comricHon as the appellant 
ndther Instituted, nor caused to be institoted, a crindn^d 
proceeding. The High Court sdd : '^he, no doub^ charged the 
non-commisdoned officer vrith an oftence but the Station 
Staff Officer hairing ndther magisterial nor police powers, as 
we are Informed, it seems to us that sec. 211, vrill not appl?. 
We do not think it is unduly refining the words of the secHon 
to say that flSe false c&tege mast be tnade to a Court or to 
an oSteu wRo Has pomer to investigate and send up for 
trial" VHh regard to the above rullhg, Mr. Mayne in Ms 
Criminal Law In India, (3rd Ediffon, p. 397) observed that "the 
language of the judgment went further than was probably 
rneanL^ 

If a charge of a non-^ognisable ofinice is made to a 
PoQce Officer, he has no power to investigate 
0 v<wSSfie’«Hnoa[ IL 'All that hecan do is to enter it in his bool^ 
and refer the complainant to a Magistrate^ 
without whose order he can do nothing more. '' Nor is a 
complaint of that wMch 'is not an offence punishable as a false 
charge of hadng committed an offence ; as where the defendant 
was convicted of falsdy charging the prosecutor vrith refudng 
to gtve her a recdpt on riamped piqier for money pdd by 
her to him. See ffie case of R ▼. Qapau fxm Kusrdl 
(18620 1 Bom. Hi C R. 92. Had the case occurred after the 
pesring of Act I of 1879 (sea 64^ the dedsfon might have 
been different See post T 70i , 
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However, fn R v. ICxeigowda, (1894 L L R. 19 Bom. 51, 69, 
ItsHce Ranade held that the words "folsely charsln^’’ 
must be construed afong with the words wldch speak of the 
"inslitufion of proceedings” and that these latter 
words are used in a technical and exdusive 
senses and by parity of reasoning, the same 
restrlded sense *musl be given to the words wMdi rdate to a 
false charge. Sec post H 71. 

This was a very restricted meaning ^ven to the words in 
the above Bombay case. But in that very {udgmeni; lardine^ J., 
did not go so far as Justice Ranade dhl, and the former in 
dedding whether eui accusation amounted to making a false 
charge, applied the test,P!te., whether or not the accused in making 
the imputation intended to set the criminal law in motion. 

63. hi Oudh, the Judicial Commisrioner In Gaxa Baetlat 

V. R. (1922) 69 L C 81 : s. c 23 Cr. L J. 
caSSSrinSS^ following the ruling In I. L R. 6 CaL 620, 
and I. L R. 30 Cal. 415, held that *ihe jvords 
‘falsely cheurge’ may be In themselves wide •enough 
to include an accusation made to a private person, but 
fai the context in which they stand they must be restricted 
to a charge' made to some person in authority, that is to say,^ 
to some person wiSo is Ut a position to pet tfx olfendex 
punisHed. In fact offences under sec 211 fall under two 
categories only. The Hat is a complaint to a Magbtrate ; the 
second is a report of a cognisable offence to a Police Officer.’” 

64. In.JSL V. Mat&ttxa Prasad, (1917) L L R. 39 AIL 
715, 716^ Valsh, J., said, "What amounts |o a ‘charge^ must, in' 

the absence of a definition In the Code itself, 
depend laepdp upon tSe citcamsiances, and 
ft therefore, impossible to lay down any 


general rule. But 1 accept vriiat I uAlerstand to be substan- 
tially file vtew taken in ^enna Mailt Qowda v..R, (1904) L L. 
R. 27 Mad. 129, and also in CSinna Ramana Goml v. R,. 
(1906) L L R. 31 Mad. 506, fiiat a false "charge" mas/ be 
made to' an ofHcee or to*a Court wSo Has power to investipate 
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and send it fix trial, and if It is made to sudt a person, then, 

I ttdnb^ it comes within the section, aqd I adopt ' the view of 
Mr. Jusfice Chamier in Xorawae SingS v. /?., (Iftll) 8 A. L ). 
1106 : s. c. 11 L C 617 : 18 Cr. L. J. 433, tiiat there bdn« no 
definition of the word "charse” and there *Dein8 no procedure 
of the nature of a "charge" in fiie Indian Law, the question is, 
whether the aocusafion is made vrith the iiAenfion to set the 
law in. motion." What amounted to a charge was according 
to this dedsion a quesfion of fact depending on tiie circums> 
tances of the particular case. 

65. In the Madras High Court in Ragan IQitti v. R^ (19020 
L L R. 86 Mad. 640, the High Court held, "We thinb, the 
words 'falsely charges’ must be construed 
cSSt^ with reference to’the words which speak of 

' the inslitufion of proceedings. TISe true iest 
seems to be, does the person who makes the statement whidi 
is alleged to constitute the "charge" do so xrith tAe intention 
and qbfect of setting the criminal law in motion against the 
person against whom the statement is directed. Such ot^ect and 
intention may be inferred from the language of the statement 
and the drcumstances in which it is made." In tMs oise a 
peiifion was presented to the Sub'Magistrate 
with the obfect of brining it to the knowledge 
of the authorities certain matters reganfing 
w hich the petitioner had recdved infomiation, 
{n order that there might not be a repetition of an alleged 
"tutoring" of witnesses^ and not vrith the ol^ect that the authorities 
should insHtute criminal proceecUngs. Applying the aforesdd 
tests to this case^ it was held that the petition is not a "charge" 
within the meaning of sec 811. In this case the facts did not 
consfitule an offence under sec 188. (See ante IT, 60). 

But in the case cH TAe Sessions Judge of. Tinnevellg 
„ •! Division v. Slvan CAettl, (1909) L L R. 38 

Mad. 858^ it was hdd that the words "fate 
charge" in sec 811 most not be understood 
in a fechidcal or restricted sense, but iin Its. onfinary 
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fH*yintng of a false accusation made fo any authorilY bound 
b7 law to invesUgate ^ or to ia^ any steps in retard 
• to ft such as 'giving information" of it to 
wtaSH^wMoS^ superior authorities ; and 'Inslitulion of 
cAminal proceedings” includes the setting of 
the criminal law in motton. For the meaning of "false charge" 
'see also the Case of Bantl Pande v. R, 1930 Cr. cases; 
1094 (Pat). 

The complaint to the \niiage llaglstrate; in such a case, 
amounts to a "charge;"* and is also "an institution of criminal 
proceedings” within sec Sll L P. C It would be otherwise, 
if the offence complallied of is one in regard to which the 
informafion need not,' under sec. 45 Cr. P. C, be passed to 
the higher authority. 

66. In summing up the abo^: It would appear that the 
word "charge” has not been defined in the 
"*’■ Cbde. It is more than "giving an information.” 

The word by itself is wide enough to include a charge.made 
to any person but as used in sec. 21 1, it has been r^ -with 
the context, /.e, along with the words "institutes or Causes to 
be instituted a criminal proceeding." So read, it has been 
held to have a restricted meaning. In the Bombay 
High Court Ranade, )., went so far as to i^ve <t an* 
exclusive and technical meaning, /.&, a meaning such as the 
\iM>rds "complaint” and "report” bear in die Criminal Procedure 
Cbde. Such "complaints” and "reports” being the stepff 
through whldi criminal proceedings are insfituted. But the 
M^as- 'ifigh Court is not .inclined to interpret the word in 
a technical or restricted sense. All tSe* HlgA Courts, iSbnwper, 
agree tSat tSe "cfiaige" s^uld be made to some person in 
.mitSoeffy, such a person, according to Calcutta -and Allahabad ■ 
views; must be a Court or an OlRcer who has power' to 
investigate and send up for trial, and' according fo the Oudh 
view, mu^ be some person who is in a positton to get the 
offender punished. According to the Madras and Patna views; 

' the charge may be nuyle to any authority bound by law to 
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inves&0ate It or to take any steps !n regard to it, such as 
giving information of it to superior ai|thoriHes. 

It seems, however, that foe attempt to Refine foe word 
with precfdon is wrong vdien the ■ Legislature has^ for the 
best of reasons, bept it undefined. To give foe word the same 
sense as foe words 'Institute criminal proceedings" is also 
erroneous, for, in that case the word would bo a repefifion of 
the latter words. In each case, therefore, what does or does 
not amount to a charge is a qaation of fact raUiee iSan of 
a legal definition. T6e fact is to be deietadned wit6 reference 
to t6e text, vtx., wSetber tSe aceusatton was made with tSe 
Intention of setting tbe criminal law tn motion. This intention 
is to be gathered from all the circumstances of foe case. The 
drcumstanoe under vriiich the accusation is made and the 
language in which it is made and foe person to whom ft is 
being some of the circumstances to be considered for 
deciding the above question. When foe accusation is made 
before an authority not competent to take any action in foe 
matter, this circumstance is one of foe relevant fads to deter* 
mine tlie main issu^ vtx., whether under that circumstance 
foe intention to set the criminal law in motion can properly 
be inferred. 

Thus it is not absolutely necessary that a false charge in 
order to come under sec. Sll L P. C, should be made only 
before a Magistrate. It is suffldent, if it is made before a 
Ifolice Officer with a view to its bring brought before a 
Magistrate. 

67. In R V. Sabbanna Qaandan, (186^ 1 M^ H. C R. 
30, the accused preferred a false charge before an Inspector 
of Police, who disbelieved and refused to act upon iL 
Scotland, C J., said, "To constitute the offence of preferring 
a false riiarge contemplated in sec. 211 of 
Penal Code^ ft is no/ necasgrg tSat t£e 
iMto ■ iiNi»> c6atge sSoald be bdote a Magi^rate, It 
is enoagS if It appear, as it does tn tSe 
ptgietit casti iSat tde eSarge was dell^erat^ made before an 
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Offtcec of Police, wUB a view to its beit^ beoagbt bdoee a 
Ma^strate. Of course, a pteee random conversation or remark 
vsotdd not amonat to*a cSarge" 

The Chief JusHce further observed in this case; *It is 
enoflsh, in a case hhe the present; if it 

SoiMpeSSSos.'*' charge is not stul 

pending. An indictment for falsclY 
charging could not be sustained if the accusation were 
entertained and still remained under proper legal inquiiY. 
Here the facts that the Inspector of Police refused to act upon 
the charge, and that no further step was teben, 

FIbIm oiiBftfo 

Mm^opoUoo are enough to bring the case vrithin the sec. 
" 811." 

The Calcutta High Court followed this ruling. See (1865) 

4 W. R. Cr. Letter, p. 11. The Allahabad High Court also 
foUowed it in V. Abut Hasan, (1877) I. L R. 1 AIL 497. 
Similariy, it was held in Asbrof All v. H, (1879) L L R. 

5 CaL 981, that there is nothing in sec. 911, which limjjs the 
penaltg there imposed to cases in which attempts have been 
made to substantiate false charges in a Court of lustice; and 
that a false charge made before the Police is, therefore, 
punishable under this section. 

68. It is not necessarg that the charge made before Hie* 
Police Officer should even be recorded. 

■JctliSHMdtS Mallappa Reddl v. /?., (1903) L Lt R. 97 

Mad. 197, the accused had stated to a 
P-c. * Police Officer that certain of the prosecution 

witnesses had stolen his goats. The evidence showed that 
he intended to set the criminal law fn mofion against those 
persons. The statement made bg the accused was not reduced 
to writing in accordance with ttie requirements of ■ sec. 154 
Cr. P. C. It was contended before Ihe High Court that there 
was no e^ridence of a false charge; witldn the meaning of 
sec. 911. 

It was held in the above case that the fei/ is, — *did the 
person who makes tl]p charge Intend to set the criminal 

■ ■ 7 ■ • 
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law in ‘mofion agaiiist the person against whom the charge 
is made.” It was farther held that (it being 
***** clear from the evidene tHat the accused did so 
intend) the fact that the statement made b; the accused to 
the Police Officer had not been reduced to writing in accor> 
dance with sec 154 Cr. P. C, did not prevent the statement 
made from being a false charge within the meaning of the 
secBon. 

69. The accusation must, however, be that of an offence, 

( for the definition of the word "offence,” 
see sec 40 L P. C.) and the * intention must 
be to set the criminal law in motion. In R 
V. RagAoo, (1865) Unrep. Cr. Cases, Dom., 3, 
the accused made an application to the Magistrate praying him 
to compel Babaii, 'the prosecutor, to specifically perform an 
agreement for die sale of a house by execution of a convey- 
ance or to return the purchase money alleged to have been 
paid^by the accused Babedi. He did not seek by that application 
-to have'Babaji punished criminally. Raghoo was convicted 
under sec. Sll i. Pi C The High Court reversed the conviction 
as- the false charge alleged to have been made does not 
amount to ah offence under sec. 211, observing tiiat the 
Magktrate ought, under the circumstances, to have referred the 
accused to the Qvil Court. 

70. In R. V. Gapau kom Kx(sajU (1863) 1 Bom. H. C. R. 

o' 92, the charge against the prisoner was, tliat 

she^ with intent to infure Ratanclu^ Marvad^ 
made a false charge against him of refuring 
to give her a receipt on stamped paper for money paid to him 
by her, knowing that there was no lust or lawful ground for 
^h charge. The trying Magistrate convicted the accused. 
The High Court (Ershlne, Newton and Westropp, JJ.) reversed 
the convicHoh and sentence, as it did not appear that the 
accused made a false charge of anything that was an 
•ffetice at law 

It may be stated here. that the Stapip Law has been changed 


■flaw. 
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^ce this deddon. (See sec. 64 of Act I of 1879 and sec. 63 
of Act U of 1899). Now, any person receiving any • money 
exceeding twentj^ rupees in amount, or any bill of- exchange, 
cheque or promissory note for an amount exceeding twenty 
rupees or reedving in safisfacdon or part-satisfeiclion of a debt 
any moveable property exceeding twenty rupees in value, shail, 
on demand by the person paying or delivering such money, 
bill, cheque, note or property, ^ve a duly stamped receipt for 
the sam^ and any person v^ho being required under sec. 30 to 
give a receipt refuses or neglects to gi^ the same is punishable 
with fin: which may extend to one hundred rupejK. (Secs. 30 
rmd 65 of Act II of 1899). 

71. Similarly, in JagobvmdRoo Karmakac v. j?., (1.902) L L.R. 
30 CaL 415, the petitioner presenteil to the Collector as the 
superior officer of the Court of Wards a complaint as to the 
conduct of one of the Collector’s subordinates, a tehsildar, who, 
it was alleged, compelled him to go to the office, and kept 
him there until he paid some money, and the petition ended 
with the prayer that the Collector should redress the petitioner’s 
grievances. The Collector proceeded to deal with .th» ca^ as 
though it was a complaint within the meaning of sec. 4 (/9* 
of the Criminal Procedure Code. He did not believe the 
statement of the petitioner ; he did not give the petittoner ai\ 
opportunity of calling his witnesses to substantiate the sta^ents 
in his petition to the Collector, but purporting to act {udidally, 
he dismissed the complaint and ordered the prosecution 
of the petitioner for an offence under sec 211. The Migli 
Court s^ aside the order, holding -that in the first place, a 
petition to the Collector directed • against one . of his 
official inferiors and ashing the Collector, as the head of. tlje 
department, to redress the grievances of the petitioner, is not 

* "CompWnt" means the allegation maJc orally or in writinn to a 
. Magistrate, with a view to his taUng action unmr the 
•‘nnniSiattf - ** ^ Criminal Procednn;, that some person, whether 

known or unknown, has committed an offence; but it 
does not fndude the report^of a police officer : See See. 4 (ff) Cr.- Pi C. 
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a "complaint" within sec 4* cL (i9 of the Criminal Procedure 
Code ; emd that /iSe Magistrate was not /asttfyd in aibiteeuilg 
tuadng a departmental comtdaint into a criminal complaint 
Moreover, if the Magistrate had been iuslifled in tabins the 
course he did, he would still have been bound, if acting 
iudiciall?, to have given the petitioner an opportunity of calling 
his wilnesses and proving his ailegations. Hedid not do so. 
The High Court held that his proceedings were not warranted 
by law. 

Similarly, in R. v. Karigowda, (1894) L L R. 19 Bom. 51, 
certain pehtions, said to emanate from the accused were 
received by Government charging the complainant, a Deputy 
Collector and first class Magistrate, with bribery and corrupfion. 
Government thereupon, ordered Mr. Monteath, Collector and * 
Magistrate, to. inquire into the matter, and he enforced the 
attendance of the accused. In answer to quesHons put to him, the 
accused denied having sent any petition to Government but stated 
that he had paid a bribe to the complainant to secure the acquittal 
of his son, vriio was then on his trial on a charge of theft 
before kim. The Collector and Magistrate examined vritnesses 
and reported the result to Government who pemdited the 
complainant to lodge a compltfnt against the accused for 
. defamation. The trying Magistrate con^cted the accused under 
sec 911. The jednt Sesrions Judge who heard the appeal 
reversed the conviction. On appeal by Government it was 
held that sec 211 had no appllcatibn. Jardinc U held that 
"the accused was brought before Mr. Monteath agidnst his vrilL 
He did not mahe any complaint before that officer ; and 
though what he staled, in answer to questions put to him, 
was defamatory, the Imputations did not constitute a "false 
diarge" within the meatdng of sec 211, as 6e did not intend 
to set t6e criminal law ip motion.” 

Li the same case Ranade, said, "Mr. Monteath was^. no 
doubt District Magistrate, but he was abo flw departmental 
head of the service to which the comfdainant belonged; Mr. 
'Montealh admiUedly held the inqidry, under orders of Govern* 
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ment, as a departmental inquiry, and not as a Magistrate. 
He enforced the attendapcc of Karigowda (accused) not by tlic 
usual processes, buf by writing to the PoUce. He administered 
no oath. A more formal inquiry would still have been 
necessary, and thi^ preliminary investigation was only intend-* 
cd to satisfy Government whether or not there were grounds 
for ordering sdeh an inquiry. The accused Karigowda made 
of his own accord no complaint. He even disowned the 
petition sent in his name to Government. He appears amply 
to have answered certain questions put to him, in the first 
instance, by the Chitnis, and later on by Mr. Monteath, who 
took down Ms statement for the information of Government." 

"Tabing all these circumstances into consideration, I do 
not tMnb that Karigowda can properly be regarded os having 
made a complaint which could, if shown to be false, bring his 
act within the purview of sec. 811. At the most, he gave 
information to a public servant which, under certain circums- 
tances, might furnish ground for a charge under sec. 18& The 
Ma^straie, therefore, who tried the case was not quite correct 
when he stated that Karigowda’s statement was either a false 
charge or complaint, or nothing at all. Mr. Montcath's inquiry 
under orders from Government, though not carried on by 
him <is Matfstrale, was entrusted to him as a public aervani, 
and information given to him, though not a charge or com- 


plaint; might well be an act for which Karigowda could be 
brought to account under conceivable circumstances." See 
ante T 68 ; p. 45. 

79. In Rameao Gaeao v. R., (1993) 75 L C. 158 : s. c. 

24 Cr. L ). 910 (Nag], it was similarly held- 


iSwlB aJSea iS 


that no offence is committed under sec. 911, 
when there is no intenfion to set the law in 


motion against any body. In this case, one 
Digambar laid information before the Police that a theft had 
occurred at hb house and that he suspected the applicant. There- 
upon the Police started their investigation, kept the applicant in 
custody and Ol-treate]) him. The latter made an application' 
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praying that the inquiry be conducted in the presence of the 
Ma^sirate. The Magistrate sent the application to the District 
Superintendent of Police for report. After the report was 
received, notice was issued to the applicant to appear before 
the Magistrate, when tiie Magistrate ' examined and 
cross-examined him at great length and directed the 
application to be taken on the file as a cbmplaint under 
sec. 330 L P. C Then having held *a preliminary inquiry”, 
he dismissed the complaint under sec. 903 Cr. P. C, and 
takings proceedings under sec. 476 Cr. P. C., ordered the 
applicant to be prosecuted under sec. 911 I. P. C The order 
was set aside by the Judicial Commissioner's Court holding 
that the application in question being not a ‘'complaint”, 
mthin the meaning of the Criminal Procedure Code, no offence 
weis comnutted. The Court observed, “The application is not made 
in respect of any offence said to have been committed and it 
does not ask for an inquiry into it. All that it wants done is 
that the inquiry into the alleged offence of theft should be 
made by the officer to whom the application was presented 
and nof by the Police. The application is written by a 
petition-writer. If it was meant to be a complaint it vroutd be 
addressed to a Magistrate, would mention the section under 
^hich'the offence fell, would use the word ‘accused’ for the 
persons charged and would call the applicant ‘compktinanL’ 
The Magistrate himself when it was filed did not treat it as a 
complaint of an offence. He did not examine the complauiant 
at once, but sent the application to tiie Dbtrict Superintendent 
of Police for report. * * * I am clear that no offence wder sec. 
Sll has been committed ru there was no intention to set the 
law in motion against any body.” 

73. In Maaadu v. H, (1993) 75 L C 543: s. c 94 Cr. 

L J. 959^ (N), Mahadu addressed an application 
to a Deputy Comratsrioner, saying that 6is 
application to tiie Polke Scuinot beat inqalted 
IT— r*«*“*. jjg wished the Deputy 

' Commisrioner to ordee tbe Police to mpke an inquirs ead;f or 
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to make it Siaudf on tSe spot. He did not ask for the trial 
and punishment of - the accused. The application was referred 
to the Police •for inquiry £uid report by the Deputy Commis> 
sioner. On receipt of the Police report the District 

Magistrate ordereef prosecution under sec 911. It \eas held 
by the Nagpur Judicial Commissioner’s Court that the 
application weis* not a "complaint” for the purpose of sec. 
911. 1. P. C 

74. In Mga Don SDe v. Ji, (1916) 36 I. C 834 : s. c. 18 
Cr. L ). 9 (Low. Bur), the three appellants 
were convicted under sec 911, because of 
^■inrtlhto certain statements made by their pleader in 

the District Magistrate’s Court The pleader 
was arguing in support of an application to revise the orders 
of the Township Ma^traie fining the three appcllanls for 
illicit salt boiling. What the Pleader said under this head was 
as follows : "It is said that the salt was removed from the 
shed by the Sub>Inspcctor and head-man In two boajs. 603 
viss was brought to Tatmgup and the balance 800 viss is said 
to have been sold by the head-man Be Than and his son So 
Than, who was a witness in the salt cases for the prosecution, 
to persons of Kyauhnimaw village in Kyaung Chaung creek.” 
This Itas been seized upon by the Sub-Inspector as bringin'k 
a false charge of an offence against him. Twomey, J., said, 
"In my opinion, it cannot be held that any offence was 
comndtled under sec. 911. Even if it is taken as established 
that the Pleader srdd nothing beyond what he was instructed 
to say, £e passage contains no specific charge. It merely 
menfions a rumour that there was a balance of 800 viss of 
salt removed by the Sub-Inspector and the head-man. It was 
left to be inferred, no doubt, that the Sub-Inspector and the 
head-man were rumoured to have done away with the 800 
viss in some unlawful manner. Bat sec. S11., requires c^qood 
deal more iSan a mere suggestion of cm inference. TSere mast 
be a eSarge of some spectSc offend made vritfi tSe intention 
and <d>/eet of setting tf^f criminat law in motion aqatnst tde 
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man w6o is said to have committed the offence. Moreover, 
file ciramuiances in which the statement was' made have to 
be oonddered. Here the three applicants were oierel? trvinf 
to obtain the reversal of their convictions in the salt boiling 
case. Tikre was no siting of the iaw' in moiion against 
the Sub-Inspector and no attempt to set it in mohon. The most 
that can be said is that the applicants' Pleader' in addressing 
the Court on bchedf of his clients in the salt boiling revidon 
ipase imputed that the Sub-Inspector had committed some not 
specified offence with reference to part of the salt that had 
been sdzed. Ha^ng regard to the drcumsianccs in which the 
words were spoken and the form of words used, it i^ in my 
opinion, impossible to sustain the convicfions of the appellants.” 

75. So, a statement not made with a view to make a 

charge but treated by the Magistrate or the Police Officer as 
such cannot come vdthin the section. 

In the case of Ghastawan Singh v. H, (1936) 96 L C. 

870: s. c 97 Cr. L I. 1014 (All), a person 

deUberatcly made a complaint in Court 

instead of going to the Police on the ground 
that he expected no satisfacfion from the 
Police, but he is nevertheless after such 

complaint, examined by the Sub-Inspector and in answer to 
his questions stated that certain criminal offence .had been 
oommiHed by certain persons the High Court srdd that it was 
impossible to say that, when he made his statement to the 
Sub-Inspector, he was moving the Sab-Inspedot to do anything 
or ihat he was charging cny person of any offence. 

76. When a statement is made to a Magistrate exlra- 
fudicially and without any intention or desire 

itie «M that it should be taken as a complaint, but 
merely hi reply to a question asked by the 
Magistrate^ it was held in H. v. Mole Singh, 


Bmloatlon of 

«fo «■* 

GoorC^ oo **eharflo** 
before the Police. • 


^ totao 

„__ or '^bi-- 

or Infcrmafloa. 


(1915) L-L R. 38 All. 39, that it was wrong to treat the 
statement as a complaint There one Paras Ram, a village 
head-man, filed a t^etiKon before the Dbtrict Magistrate, staling 
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that he wbhed to redgn his post as Grillage head-man as he 
was too old and unable to do Ms work. The District Magistrate 
apparently dou|pied the correctness of the reason given and 
questioned the man. In reply to questions put to him Paras Ram 
slated that the Polfcie of a certain Police Station were holding 
on investigation of a dacoity case and in the course of which 
they were forcing a large number of people to pay money to 
them { and that he was afraid of getting into trouble through 
this matter and he therefore, wished to resign. The Disirfct 
Magistrate treated tMs as a complaint and recorded the evidence 
of Paras Ram on oath and summoned the persons named by 
Pjuras Ram and examined them, and then sent the papers to the 
Superintendent'of Police who made inquiries and reported that 
the allegations of extortion were false, and suggested that the 
persons who had made them and reported them, should be 
criminally prosecuted. Thereupon Paras Ram was prosecuted 
under sec. 211, and othersunder sec. 193 L P. C. It was held fliat 
Paras Ram made no complaint ; and he did not intend tomabe any 
compIMnt, and that having regard to thedelinifion of “complaint”* 
it was not open to the District Magistrate to treat the •pefilion 
and statement of Paras Ram as a complaint whether Paras Ram 
liked or not He nowhere ashed for the vritnesses to be 
summoned. The High Court was of opinion that there was. 
no complaint within the true meaning of the vrord. The action 
of the Magistrate was not action taken under sec. 202 Cr. P.C 
It was apparently an execufive action in the form of ^ 
departmental Inqtdry. There was no Judicial proceeding before 
the District* Matfstrate and therefore, he. had no power to take 
acBon under sec 476 Cr. P. C • 

77. A statement made under sec 162 Cr. P. C. in answer 

mair to questions put by a Police Officer 

making an invesH^ffon under sec. 161 

**** Cr. P. C., cannot be made the bads of a 
prosecuffon under sec 211 L P. C. See CSiiuia Raauiiia 

• Forthemcanfneof the word "complaint," see flJ*/iffp.5l » (foot note) : 

and for the meaning of the word "Pollee report" see Post^tO,et jeg. 
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0owd V. (1906) L L R. 31 M^. 506 ; anie V 34, 

p. 28^. 

78. At re Maltala (XtlaS. (1917) 19 Cr. L I*. 38 (M), it was 

held that where, in the original complaint 
presented to the Police Ohicer, there was no 
definite accusation against a person, it cannot, 
in order to brine the case under sec. 211, be 
supplemented b? a supplementary statement 
containine spedfic averments made to the Sub-Inspector in the 
course of an investieation, for, the statement taken from the 
Infbmant in the course of Sub-Inspector’s investieation is a 
statement falling under sec 162 Cr. P. C., and it cannot be 
used aymnst liim at the trial. 

79. In Solalmatfin Plllai v. MaeuBotfi Moopan, (1915) 28 
of L C 999 : s. c 16 Cr. L ). 423 (M), during 

the inquiry under sec 202 Cr. P. C, 
was made to the Police that the Police 
certain houses, because there was reason 
to suspect the conduct of the owners of 
those houses. It was held that this docs 
not amount to a "charge” within the meaning 
of see 211 I. P. C. 

The expression of a' suspicion that a person may have 
committed an offence does not amount to the 
insfitution of a criminal charye against him, 
where the Police are only left to act upon the 
susi^on and follow up the clue, as they 
not think fit Under sec 211 there must 
be a deSttite accusation before a person can be said to have 
charged or instituted criminal proceedings against another. 
In re Mallala, (1917) 19 Cr. L ). 38 : s. c. 42 L C 998 
(M^ following another Madras ruling SawminatAa . TSevan v. 
H, (1912) 14 L C 767 : s. c. 13 Cr. L. I. 303. 

The same view has been taken by the Lahore High Court 
In Abdul Gbafur v. R, (192^ I. L R. 6 Lah. 28. See 
post TT 82 and 109. 
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81. In the case of Beamanund MattacHarjee, (1881) 8 C 
L. R. S3^, the prisoner laid a complaint at flic 
thara statins that a dacoity had been committ- 
ed in his house b 7 a sans of 30 or 35 
persons whom lie was unable to recognliee 
in the dark, and then added, "Mohesh Roy was one 
of the dacoils.* I suspect him because he is my enemy." 
It was found as a fact that there was a dacoity. Pontifei^ ), 
said, "If a daccrity was committed, I am of opinion that the^ 
appellant ousht to be acquitted, because the manner in which 
he mentioned the name of Mohesh Roy to the Police would 
not thus amount to a false charse. It would amount onfy to 
providing ttie Police mt6 a possible due for investipatinp tHe 
matter, which they misht or misht not follow up as they 
considered fit.” 



Mitter, I., said, "If, thcrcfoiie, there was a dacoity, the 
evidence, in ray opinion, is not suffident to prove that the 
appellant falsely accused Mohesh Roy, ^nowin^ tfiat tfkfe was 
no just ground for tBe accusationr ^ • 

In Sawminatfia TBevan v. R., (1912) 14 I. C 767 ; s. c 
13 Cr. L. J. 303, (M), the accused merdy stated that he 
suspeded the complainant of tlieft and mentioned the facts on 
which his suspidon was based. The flish Court observed 
that "sec. 211 I. P. C, requires that there should be an 
institution of a criminal proceeding by the accused against 
the complainant TSe expression of suspidon did nbt 
amount to tfx institution of a criminal cBarge. The Polfce, 
no doubt acted upon his susi^cion and took steps 
to prosecute the compldnant The accused cannot be 
held responsible for this." 

The same dew was taken in Maliala ObiaB, (1917) 42 
L C 998 : s. c. 19 Cr. L ). 38 (M), Vherc in the com|^}dnt 
to the Village Magistrate there was no direct accusatton against 
one Ramudu, but it was stated, that he had suspidon against 
Ramudu because the latter saw the place where the sale deeds 
were^ and came twice loathe home before the deeds were stolen. 


M PBOSECimON IN FALSE CASES. [CH. P7. 

At the time of the investigation b; the Police, he told the 
Sub>Inspector that the deeds would found if Ramudu's house 
were searched. The Seasons Judge wails of opinion that this 
statement might be said constructivelf to have falselg charged 
Bamudu with the offence of flieft The Hibh Court . follo\^g 
SawmtnatSds case held that it was not a "criminal charge” and 
the Police were left to act upon the suspicion auid follow 
up the clue, as they might or might not think fit 

ffS. In /2L V. Mat6uta Pcasad, (1917) L L. R. 39 AIL 715 : 
15 A. L J. 767 > ^ accused reported to the 

Police Officer, "I find there heis been a thefL I suspect the 
persons named, and I want an inquiry to be 
^ made.” Walsh, )., sidd that it would be 
stradning the language to hold that it amounts 
to a charge. If it was false then it was a false report made 
to the officer under sec 18S,I. P. C See post IT 109. 

In Abdbtl GRafut v. R., (19S4) I. L R. 6 Lah. 28, the 
aocu^ Abdul Ghafur made a report to the Police ffiat his 
buffalo^ had been poisoned and that he suspected Ghulam 
Rasul and Abdul Rauf of having adnrinistered poison. The 
Police reported there was no case of prisoning and the case 
was struck off. Ghulam Rasul Ithen brought a complaint 
'against Abdul Ghafur under sec 211 L P. C He was convicted 
by the Magistrate and the conviction was uphdd by the 
Sessions Judge. The High Court in revirion following MatSuea 
l^easads case and SamaiaatSa Tiksatis case already noticed, 
aoiuitted the accused holding that in this caM no criminal 
proceedings were instiluted against any person and it cannot be 
said that any person was charged with having oonuniiied any 
offoice. See ante 180^ p. 58. 

83. Walsh, AcUng C I., with Ryves, J., in decking the case 
of JL V. ATocff/ Ram, (1924) L L R. 46 AIL 906^ 911, said, 
_ "BuL'in substance^ there ought not to be any. 

real difficulty in dedding the question where a 
report stops and a charge be^ns* and my 
bco^andl, agredng in kibstanca wtifa the view whldi I 
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iooh in the case which I dedded, MatSuca Prasad v. R, 
have agreed upon the ^ following formula which, in our view 
in substance, got tfecessarily in every term or expression, 
correctly states the dividing line between the two classes of 
acts ; — • 

"If the complainant confines himself to reporting what he 
bno wsof the facts, stafing his suspicions, and leaving the matter 
to be further investigated by the Police, or leaving the Police 
to tahe such course as they think right in the performance 
of thdr duty, he may be making a report, but he is not 
making a charge. But if he takes 'further step, without waiting 
for any official investigation, of definitely alleging his belief 
in the guilt of a specified person, and tils desire tSat tSe 
specified person be proceeded apalnsl in Court, that act of his, 
whether verbal or written, if made to an officer of the law 
authorized to initiate proceedings based upon the complainanfs 
statement, whether amounting to an expression of the 
complainant's belief in the guilt of the specified person, ^or bis 
desire that Court proceedings be taken against him, amounts to 
matting a "charge." * 

"Appli^ng that to the f^ts to this case, what happened 
was, that these three people, (Kashi Ram and two other 
people having app^u%ntly reason to suspex:! the olhes three 
of the theft, approached the Police and desired that a search 
be made. Up to tfiat time tfiey Had made no efiarge. 
Search was made in their presenci^ and an attractive article 
of clofitinjt was identified by Kashi Ram as being unlawfully 
in the box of Miyan |an, the present complainant He 
identified it ami indicated to tfie Police Ofiker tfiat Miyan 
Jan was guilty, eCASer of fiaeing stolen or wrongfully received 
it femyiring it to Save been stolen. That, in our view, amounted 
to adkuge." * 

In the oitinion of the High Court the Magistrate was 
rifM.on the compkdnt of Miyan Jan, in formulating a ebju^e 
agidnst Kashi Ram of having made that charge, assuming it 
to have been false to Kashi Ram's knowledge; See the case 
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of Molti V. Panajl, (1927) 105 L C 454 : s. c. 28 Cr. L. J. 
934 (Nas). 

84. In R., V. Haacoman Lall] (1872) 12. W. R. Cr. 5, 

RaMrt vf ■ome> appears to me that if a 

thMi man, especially one interesifcd in the matter, or 
liaving a certmn official responsilnlity (and the 
prisoner is both), says to a Poiice Officer, *A teKs me that X has 
committed a certain offence, and BaaA C confirm'the statement, 
and I accordingly suspect X! and follows up that statement 
'by an application to have Xs house searched, he has in truth 
preferred a charge against X. The prisoner did all these.” 

lacbson, U added, *If ttiis were not so, an artful mischief- 
maker might easily bring innocent persons into trouble, and 
avoid all unpleasant consequences to himself.” 

85. In PartaesHwar Lai v. R, (1925) L L R. 4 Pat 472, 

the appellant laid an infbnnation before the 
•f S" •* Police Officer charging one Munsaf Ram 

with having set lire to a hut belonging to 
his master. The case was investigated and was found to be 
false and afterwards he was convicted under sea 211, 1. P. C 
It was contended before the High Court that at most the 
information is a mistake of fact and does not amount to a 
false information within the meaning of sec. 211, Pend Code. 
The High Court observed, *If the appellant had said to the 
Police that he suspected Munsaf Ram and if he had not 
deliberately charged Munsaf Ram vdth having set fire to the 
hut, there might have been some substance in this^plea, but 
here it is dear that the appdlants intention was not merely 
tSat tBe Police sSoald* follow up a clue but that tSe Police 
sGould put Munsaf Ram on bis teial. It was dearly the 
appellant’s Inlention to xt tbe ceimindl law In motion against 
Munsaf Ram and to iniune Ramsunder and lagat Praitad.” 

96. Where in his informaHon to the Police,' the . 

petiGoner did not name any one as the acigal 
ySSSLJ S 'giiJiSft offender biit what he did was to report Giat 
a burglary or theft had taken plaoc in his bouse and Qiat 
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he suspected that the opposite part? had instigated the same, 
it was held that the ordc|^ for prosecution of the petitioner 
under sea 21 1» was *{ustified, as it was found b? the Magistrate 
that as a matter of fact no burglary or tfieft Had at all 
taiben place as alfbged b? the petitioner. Brofabasbi Panda 
V. R, (1908) 13 C. W. N. 398. 

87. It was "held in Cfienna Malli Gowda v. R., (1903) 
L L R. 27 Mad. 129, that an accusation of murder made to 
a Viltage Magistrate (who, under sea 13 of Regulation XI of 

1816, has authorit? to arrest an? person 
mwSSS'tetaFe *■ whom hc suspects of having committed 
the murder of a person whose bod? b found 
within his iurisdiction) is a “charge” within 
the meaning of sea 211 I. P. C, even tboagfi It does not 
amount to ibe institution of criminal proceedings and even 
tboagfi no criminal proceedings follow it owing to the 
Police on investigafion referring the charge as false. 

88. In Tbe Sessions Judge of Tinnevelly Division, v.mSivan 
Cbetii, (1909) L L R. 32 Mad. 258 (F. K.), decided three 
Judges of the Mcidras High Court, two Judges held that 

when a false complaint is made to a Village 
Munsif of an offence of dacoit?, and the 
iBMafftaM. information is one which under sec. 45 Cr.* 

P. C, the Village Munaf is bound to pass on to the 
higher constituted authorifics, will amount to an offence under 
sec. 211 L P. C The case of Cbinna Ramana &>wd v. Ri, 
(1908) I. ^ R. 31 Mad. 506, on this point was dissented 
from. See ante IT 65, p. 46. 

89. Section 211 is applicable not onl? to private indivi-. 

duals but also to public servants such as 
Police Officers affecting to act in execuffon 
haaSSiaio^ office. Th^ point arose in the gase 

. &S&viSeSS&i£r of Nabodeep Cbunda Sirbar, (1869) 11 
W. R. Cr. 2. There it was decided that a 
Police Officer who maliciousl? commences criminal proceedings 
against an? person, or durges such person with an offmice, or. 
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causes him to be charged falselg, not only comndts the offence 
under sec 211, but commits it in a very aggravated form. 

In /?. V. Pffedosr Nat6 Biswas, (1865) W. R. Cr. 44» 45, 
the prisoner a Head Constable, sent in reports to hb 
immediate superiors that Kummul Ram "and Mochee Ram 
were in the habit of dealing in stolen goods. The result of 
these reports was a criminal information bbfore the Deputy 
Magistrate, who, however, acquitted Kummul Rom and Mochee 
Ram and sent up their accuser to the Sesrions, under sec 
211 .L P. C, and the Jury found the prisoner guilty. 

It was urged before the High Court in appeal that the 
prisoner was a Subordinate Police Officer, and acted in 
obedience to superior orders, and ought not to be held 
responsible. On this, Glover, J., observed that “the criminal 
information was laid before the Deputy Magistrate entirely on 
the prisoner’s representation to his Inspector. Had it not been 
for his re|x>rts to that official, the charge would never have 
been made ; and the prisoner, although a subordinate to ail 
intents and purposes, was the actual and personal originator 
of tlie charge, and cannot shift the responsibility.” Glover, 
)., was of opinion that "the Sessions Judge was right in look- 
ing to the prisoner alone. If the mere fact of being in a 
subordinate position, is to shield a man from the consequences 
of official acts originated by himself, no one will be safe 
from false and malicious charges". it mast be disitnetfy 
sdown tSat tSe Police Officer preferred t6e cBarge mala fide 
llie case of R. v. MatSoorapersbad Pandag, (186$) 2 
W. R. Cr. 9, is interesting and instructive There an informa- 
tion was lodged before the Police on the 15ih August that 
one Ramsurun was killed. Hie Police Inspector Muthoora- 
pershad made his appearance the next day, and commenced 
his .inqiuries. Two vritfiesses gave eridence that they saw 
some of the accused kill Ramsurun. The case was sent up 
by Muthoorapershad for trial The Deputy Commissioner 
ordered for further inquiry, pending which Ramsurun, the 
man .alleged to have been murdered; unexpectedly made bb 
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appearance. The tables were now turned, and the 
parties who had sworn^ to havinf seen the accused murder 
Ramsurun, together 'with the original informants at the thana, 
the Police Inspector and others were tried and convicted. In 
dealing with this ca^ on appeal, Glover, U said, "Now, the first 
thing that strikes me in going into the case against Muthoora'- 
pershad, is the • extreme pcima facie improbability of the 
prisoner having acted as he did, knowing that the charge of 
murder was false. According to the evidence, he went heart 
and soul into the matter, wrote numbers of reports, bullied 
men and vromen whom he thought knew nothing of the 
matter, beat and otherwise maltreated those whom he after> 
wards sent in as witnesses, and all this he did, knowing that 
the man Ramsurun was not only not dead, but was 
only distant a few miles ; knowing, moreover, that he might 
be expected at any moment to 'make his appearance, and 
confound the Police Officer's machinations." 

"That Muthoorapershad commenced the inquiry, bdieving 
the story of Ramsurun's death, is admitted ; and to bring the 
present charges home to him, it must be shovrn ftn such 
evidence as to leave no rej^nable doubt on the mind that 
he almost immediately discovered the falsity of the first 
report; and yet entered into a scheme with others to Iplster* 
up its authenticity for the purpose of bringing a false charge 
ag^nst persons vrith whom he had no acquintance and no 
ennfity. tt is not eaoagS to prove iRat the Police 1nspecio% 
acted ceaxtes^ or rasRly, or even mth criminal neglect of 
Sts datx : Tf amst be distlnctljc sRovm iRat, in preferring iRe 
cRatge of murder. Re did it mala fide.” * 

"Now, on lo<^ng at the evidence, although 1 find ample 
proof of Mufiioorapershad’s folly, ignorance, and vrorse, there 
is nofiling in it vriiich to my mind proves him guilty of the 
hea^rier offence ; that he exerted himself to collect evidence 
in all sorts of ways ; that he ill-treated witnesses till they 
promised to depose as lie vrished ; that he stupidly allowed 
himself to be altogether led by the statements of the other 
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prisoners, is dear. He showed himself utterly 'unwor^y of 
the post he held, to be ignorant, ^tyrannical, and in short 
almost everything that a Police Officer shduld not have been ; 
but all this docs not prove that, when he made the charge 
against Purusliunt and others, he knew cA Ramsurun's being 
alive, or that, when he sent in his report, he did so, knowing 
it to be false, fffs conduct appears to me to have been that 
of an unscrupulous man, eager to earn a name for smartness 
and capadty and caring nothing how he managed so as 
he got up a good case. 1 might even go so far as to admit, for 
the 'sake of argument, that he knew that the witnesses whom he 
maltreated were ignorant of: the murder, and that notwithstanding 
that he tried to make them depose as he wished ; but even this 
is no proof that the Inspector himself knew of the falsity of 
the charge. He might be found guilty generally of fabricating 
evidence but not of the crime of which he is charged.” 

*‘ln cases like the present, the knowledge that a charge 
is a false one, must be inferred from the circumstances, 
Judged of according to the facts as they were known, or 
suppos^ to be, when the charge was made. Now, there can 
be no doubt that, when the man lulika went to the thana to 
report, the Police Inspector believed the man's story ; and 
'there e was nothing in the after and more complete inquiry 
to make him necessarily think that he had been deceived. 
There were rumours that Ramsurun had run away, but there 
were also rumours that he had been murdered, ai:d as the 
recusant witnesses endeil in acknowledging the latter fact to 
be true^ it can hardly be wondered at if Muthoorapershad 
thought it true likewise ; it must not be forgotten that the 
prisoner would, from his antecedents, te naturally incline 
to follow out what used, to be a very common method of 
obtaining evidence, and Jo care little how he got the testimony 
he Vanted, prorided that he did ged it.” 

"With regard to the human tones, &c., on which con- 
siderable stress lias been laid by the Judicial Commisrioner, 1 
do not see that the fact proves anything. It would not. be 
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eas; for a non-professional man to distinguish between male 
and female bones ; but granting the prisoner’s knowledge, 
it would still bf ont? a proof of his unfitness for office : he 
might still have believed that Ramsurun had been murdered, 
although he knew that the bones found were not his bones.” 

"The prisoner’s counsel has dwelt at considerable length 
on services rendered by Muthoorapershad, and on the fact 
of his ha^g saved European life during the mutiny. But 
this is beside the question ; and the only fhing, perhaps, 
deducible from it, is that the prisoner, from his antecedents' 
and cliaracter, was altogether unfitted for the ‘post of Police 
Inspector, and might be supposed to have fallen an easy dupe 
to Bengalee intrigue.” 

"Taking, however, all the evidence into consideration, I think 
that the presumptions against the prisoner (and all the 
evidence against him is presumptive) are more than neutrediaeit 
by those in his favour ; and tiiat, taking the most unfavorable 
view of his case, he is cnHtlcd to the benefit of the doubt.” 

B. — Instituting a Criminal Procri'-dino. , ■ 

90. By “criminal proceedings’’ in sec. Sll of the Code is 

Maanins of Criminal proceedings intended to be 

‘‘^tooipfooood- Court. In ft? Mallata OWfl/S,^(1917) 

42 I. C. 998 : s. c. 19 Cr. L J. 58. 

But file institution of the criminal proceedings need not 
be in Court by the accused himself. In MuHatnmad 
V. J?., (1921) 65 1. C 434 : s. c. 23 Cr. L J. 82, the I^hore 
High Court following Sultan v. P., 3 P. R. 1888 Cr., held 
that the term 'Institution” in sec. 911 means the institution 
dther by the accused himself, or by the Polira or others in 
' consequence of the accused’s acHon, in some Criminal 
Court ^ 

It was held in P. v. Bonomaily SoHai, (1886) 5 W. R. 
Cr. 32; that to prefer a complaint to the Police in respect of 
an offdice which they are competent to deal with, and 
thereby set the Police in motion, is to institute a crhnimd 
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proceeding vHthin the meaning of sec 211. Whether a f^dse 
charge is made, or a false criminal proceeding is instituted, it 
must be, in order to come under the sedioiv done wit6 t6e 
itnouMige tfkit tSete was no fust or iawftd ^tounds for 
such pro^eding. See R. v. Karigowda, ant^*iG2, p. 45. 

. 91. in R. V. Chidda, (1871) 3 N. W P, H. C R., 327, 
it was pointed out that a person may; in good faith, institute 
a charge whfch is subsequently found to be 
me la SMd fkttb. false, or he may, with intent to cause infury 


to an enemy, institute criminal proceedings 
against him believing there arc Just and lawhil grounds for 
them, but in neither case has he committed an offence tmder 

BaattyasSraaad consfitule this offencc it 

niust be shown that the person insffiuting 
^ criminal proceedings, hncw there was no 

just or lawful ground for 'such proceedings. The averment 
that the accused knew that there were no lawful grounds 
for the charge instituted is a most material one. 

9i. So wlien a man believing his wife's statement made 
* a false charge against any person, he has not 

th/ebBMuTMM committed an offence under this section ; 


munto'bv.tnta see Mima Hasson Mima v. Mahbuban 

93. In R. V. Pran Kissen Hid, (1866) 6 W. R. Cr. IS, the 
• RMfeMMiaMk- charged, under sec. 211, with 

having instituted a criminal prosecution against 
one Kurpah Pundit on a false charge of hairing 
committed dacoity, knowing ffiat there was no juri or lawful 
ground for such a proceeding. The Court sidd, "It is 
not enough, and not a suiRctait ground ibr charging under 
•sec. git of the Indian Pmai Code, that a person to whom a 
mong has been ^ne, of conceives that a wrong has 
been done to him, mattes a dlarge or complaint up^ - evidence 
or a statement which is not or might not to be suiHcient to 
satisfy a reoMnabie mind.’’ 

^However rashfy he mag act in receiving and heaving 
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sttcS statment, — If In fact and ttatA 6e does not know, at tde 
time ke makes tSe complaint, tkat tkete an no Just or lawful 
grounds for rapkhigp tfm complaint, — ke cannot be convicted 
of making a false ckaege under tke above sedion." 

The con^ricHotP in this case was upheld on the ground 
that there was nothing whatever which led to the inference 
that tile prisoner* was nrisled t>v the story told by the vdtness> 
es called by him. See R. v. Ram Krlskna, (1906) 5 Cr. L ]. 
105 : s. & 1. L R. 13 Bom. S04, post IT 119. 

C — Application of the Second Part of Sec. 311 1. P. C 


94. It will be observed that in providing the punishment 


SecondparC of 
■ec. m LP. C. 


in certain cases in the second part of the 
section, the expression used is "if such 


criminal proceedlns be instituted,'' although the first part 
of the section mentions two* expressions, vUi^ “institutes 
criminal proceedings" and “falsely charges”. A question has 
consequently arisen as to whether the punishment provided 
for in the second part of the section can be given*where 
only a false charge of offences punishable with death, trans- 
portation, etc., is made, say for instance, before the Police 
without the actual institution of the criminal proceeding in 


Court. . 

95. In R V. Pitam Rai, (1888) I. L R. .5 AIL flS, it 
was held that the actual institution of criminal 
iuEjOanS* proceedings on a false charge is essential to 
the applicafion of the latter part of sec. 811, 
and anch if a person only makes a false charge, his case 
falls under the first part of tiie seolion irrespective of the 
mf . fact that the false charge relates to “an 
offence punishable with death, transportation 
for life, or Imprisonment for sevj^n years or upwards.” 
In construing the section, Mahmood, )., ssdd, “But that sesHon 
is divided hiio two distinct parts. The first part relaies to 
two matieis^ (0 institution o/ false abnind proceedings, 
fUf fttbdf ckarglag any poison witk kaving commttted an 
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offence. All cases of false criminal proceedings and of false 
cbari^ fall under the first pari of the section, except 
those specified in the second * past of the section. 
The purview of the second pari of the section is, 
however, limited to Institution of edminai proceedings 
on a false charge, and does not include the mahing 
of a false charge, which falls short of, the institution of 
criminal proceedings. Penal statutes must be strictly construed, 
and on conrideration of the language of the sec. Sll, 
Indian Penal Code, 1 am of opinion that the latter part 
of that section ' has no reference to false charges, but to cases 
in which such false charge is followed by, and is made the 
basis of, tile institution of criminal proceedings. The language of 
the statute is i—If sttcH criminal proceeding be instituted on a 
false charge of an offence punishable with death, 
transportation for life, or imprisonment for seven years or 
upwards, &c.’ These words, compared with the phraseology 
of the first part of the section, leave no doubt on my mind 
that the actual institution of criminal pro^edings on a false 
charge ss essential to the application of the latter part of 
sec. Sll, 1. P. C, and that if the offence of the accused slops 
at maldng a false charge, his case falls under the first part of 
.the section irrespective of the fact that the faise charge 
relates to an offence punishable with death, transportation for 
life, or imprisonment for seven years or upwards.” The case 
was followed by R. v. Parabu. (1883) ). L. R. 5 All. 598, and 
R V. Risfiesfiar, (1893) I. L R. 18 AU. 1S4. 

In IsSri alias Hatim Ali v. MuSanunad Hadi, (19IK9 L L. R. 
S4 AIL 368, 370, the High Court observed that '*a prosecution 
does not commence until proceedings are initialed by a 
Magistrate taking cognisance of an offence under the Code of 
Criminal Procedure. Part V of that Code deals vritii 'information 
to the Police and thrir powers to investigate.' Part VI provides 
for 'proceedings in prosecutions,' and Chapter XV — B, which 
comes under that part, is headed ‘Conditions requirile for 
iiritialion of proceedings.' The fint section under that head is 



cn. IV.] APPLicnndK op the second part op sec. S11. 7 I 

sec. 190, which declares the materials upon which a Magistrate 
may take cognizance of ag offence. It is thus evident that the 
Court makes a distinction between the giving of information 
to ffie Police and the initiation of criminal proceedings. A 
similar distinction is^ade in sec. 211 of the Indian Penal 
Code, between the institution of criminal proceedings and the 
making of a charge to the Police — a distinction 'which was 
recognised by this Court in Al v. BisSesiiae, (1893) 1. L. R. 
16 All. 124w The laying of an information before the Police 
cannot, therefore, be held to be the commencement of a criminal 
prosecution.” This weis a cMl suit and the construction of the 
section 21 1 was necessary in this case. 

96. In Bengal, the point came up before the Pull Bench 
in Kacim Baksii v. IL, (1888) I. L R. 17 Cal. 
rnSrt^**** ****^ 574. The question before it was whether the 
latter pari of the sec. 211, applies to cases in 
which complaint lias been made to the Police of an offence 
falling within the description given, and into which the police 
are by law authorised to inquire. It will be seen that the 
expressions "institutes criminal proceedings”, and ‘falsely 
charges” occur in the first part of the section, and only the 
one expression "such criminal proceedings be instituted” in 
the latter. • 

Wilson, J., who delivered the judgment of the Full Bench 
said, "1 do not think we ewe to suppose that the Legidature 
meant the phrases to be mutually exclusive in meaning, so 
that the instituting of criminal proceedings must be by something 
which is not a charge, and a charge musi be something which 
is not the institution of criminal proceedfhgs. Tiiis cannot, 1 
think, be for two reasons : Fltst, because there is no mode by 
which a private accuser can institute criminal proceedings 
except by making a charge ; and if he does not do it by the 
charge,* he never does it at all, to whatever length *the 
proceedings may go. And secondly, because the last part of 
the section speaks of "proceedings instituted on a false 
charge.” , 
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*1! is not difficult to see various classes of cases which 
dther do or probably may fall under one of the expressions 
used and not under the other, and which ' the l egislature may 
well have had in view when it used both.” He pointed out 
that proceedings under sec. 107 Cr. P. C.,'‘or 109 O:. P. C, 
are apparently criminal proceedings^ but they do not 
necessarily involve a charge of any offence. ■ On the other 
hand, a cliarge to the Police of a non>cognizable offence may 
v^ posdbly be a charge vHthin the meaning of the secHOn, 
'blit could luudly be called the institution of criminal proceed' 
ings. So a cSarge nuide to t6e Judge of a Quit Court, or 
to public offlcets of ottier ttimts, in order to <d>tain sanction 
(now a “complaint”) to prosecute mag well be a charge, hut is 
not the Institution of crtminat proceedings. Accordingly, it wru 
held by the Pull Bench that “a man who sets the crtmtnat law 
in motion bg matcing a fatie charge to the Police of a 
cognixable offence, institutes criminal proceedings wUhln the 
meaning of sec. Sft /. P. C, and that if the ofkntx fail within 
the description in the tatter part of the section, he is liable to 
the punishment there provided.” (p. 579). 

97. The Patna High Court in Parmeshwar lal v. R, (1999) 

I. L R. 4 Pat 479^ dissenting from the 
fHwrt** construction given by the Allahabad High 

Court in R v. lUsheshar, (1893) I. L R. 16 
AIL 1S4> is of opinion that the decision of the Full Bench in 
Karim BuhsSs case contains a correct statement of the law 
vAtiv a charge laid before the Police is a criminal' proceeding 
witMn the meaning of sec. 911, I. P. C. * 

98. This construclidn has been adopted by the Madras 

High Court in R v. Nanfunda Rau, (1896) 
mik L R. 90 Mad. 79, in which a false charge of 
dac(Mty was made to the Police, who, after 
som)^ invesHgafion, referred it to the Magistrate as false, and 
the Magistrate ordered the charge to be dismissed without' 
tabhig any action against the parffes implicated. The person 
who preferred the charge was now tried under sec 911 
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1. P. C, and con^ricted and sentenced b? the Sessions Judte to ' 
four Y*!ars' rigorous imprifonment. 

In appeal lt*was urged that though the charge to the Police 
might have been false, yet, as they referred the charge to the 
Magistrate as false, *and as the Magistrate ordered the charge 
to be dismissed as false without taking any action against the 
accused, there Vas no 'insfituUon of criminal proceedings' 
vrithin the meaning of sec Sll, and the offence was therefore 
only punishable with a maximum of tvro years’ imprisonment . 
under the first part of the section, instead of with seven years' 
imprisonment under the second part of the section. 
The High Court said, "We are unable to find any warrant for 
holding that the vrords ‘the institution of criminal proceedings^ 
should be limited to the bringing of a charge before the 
Magbtrate, or to action by the ^Magistrate or Police against 
the person charged. It seems to us that when, as in this case, 
a charge of a cognizable office is made to the Police against 
a specified person, criminal proceedings vrithin the meaning 
of the section have been instituted fust as much as^ -if the 
charge had been made before the Magistrate. It is argued 
that, when a charge is preferred to the Police, it merely 
sets them on inquiry, and they may find the chsuge to be 
false and refuse to proceed vrith the charge vrithoiA the* 
accused being even aware tliat any complaint has been made 
against him ; but predsely the same may be the case when a 
enmplafn t is made to a Magistrate. He is not bound to take 
any action against the person excused. He may refer the 
diarge to* the Police for inquiry, and on reedpt of their 
report may refuse to proceed or take my action against the 
accused persoiL In such a case the accused might be tmaware 
that any compldnt had evw been made, yet it could 
hardly be contended that the complaint to the Magistrate did 
not amount to 'the institution of criminal proceeefingsT v^thfn 
the meaning of the' section.” So, according to the Madras 
Highi Cburt the view taken in Karim BaUsS v. R, (18^) 

L L R. 17 CaL 574, b cyMTecL 

10 • 
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99. There has been no ruling of the fimbair.Ilf^h 
BoMbw —r- Court on this pc^ The point was li^ 
undedded in Jl v. JlitbSai ^ovtnd, (1896) 
L L R. SS Dora. 596. 


D.— Abetment op an Offence Undeb Sec. 911 L P. C 


IOOl An ofltence of abetment always consdtutes a subi^ 
tmtive offence and it ma; be so diaiv^ 

c?5«i 1sVgii JS Gmerally speakins f^ things are oonddfsed 
ab^ In detemdning the criminality of the abettor : 
(1) what act he had abetted, and CO with 
WM intenttoOf end (5) what act was compUtted, and (4 with 
what iittentton. But srtien an offence of abetment under sec. 
911 L P. C, b committed, it b also to be proved that such 
offgi^ was abetted bnosrtng that there was no hist 
or Urpful ground for such proceeding or charge. In 

order to ^ gidity of an offence of abetment under 
SK 911, L P. C, it b therdore. necessary that .the 

infprmatlon b false to the hnow^edge of the abettor. 

Th^ <giyhig an advice to lodge an infbrmatton to 
the Pottce trowing the btformattcin to be false consttluies 
an abetanent of an offence under sec £11 L P. C For the 
diffnittm. pf abetment see atUe T. 54^ p. 38. 

In the course of a quarrel between Ram Logan and 

PapriUian>. I^opsd vrtia was sitting near, tpoh up Ram Logan’s 
1 ^ an^ dru^ Bandhan whereupon Baodhan fled. Ram 
Lpgan tti^ directed Topd to lodge an information in the 
thapa tp. the effect that Bandhan. had stolen a bag of money 
of T(^’s and made- off with it Topsi laid ifae informaflon. 
T^ Galm^ High Court held, hi the case of Ham logoff Iqf 
T. ^ (1909 7 C W* N. S56, that Ram Logan bdng present 
at the thne when the atheft was- allesed to have been com- 
npBd, t^rtpey. If f«^ we* falpp-tp Rapi Lngia^s hnoadedg^ 
ffiat heTlofl 9 ede Topd. lodflp ao; information wUdi be 
l^ii^ to be ffjte, Ram Logan was gidity- of abetting, an 
offence under se& 911 L P. C 
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101. There bdng no abebnent of an offence after it has 
been comndtted, a person cannot be convicted 
-l^fiy*,* *£SSgr ^of abeUirfg the offence of insiflufing a false 
charge on evidence which shows only that 
he gave evidence* in support of a charge found fo be false. 
In re Jagut MoSbil Dcasee, (1881) 10 C L R. 4. The same 
view was taken /2L v. Ram Patubt, (8878) 9 B. L R. App. 
16^ sab nominee R. v. PUan Pandab, (1878) 18 W. R. Cr. 88k 
Regarcfing the trial of abetment of an offence under 
sec. 811, see Chapter XIV, post IT 405, et seq. 



CHAPTER V. 


Prosecution of cases partly true and part^f false. 

lOS. In Gici<Kati Naik v. J?, (1901) 5 C W. N. 727, a 
^ question arose whether con^erinq the fad that 
'*"9**SP^^r** ^ porKon of the complainanfs story vras found 

■BO purely rau0« 

to be true, a charge dther under sec. 211, or 
under sec 182 L P. C, can be nudntained. In this case 
(Sridhari Naih made a complaint to the Police to the eflFed 
that one Bechoo Kurmi had used abudve language towards 
him calculated to provohe a breach of the peace, had assaulted 
him, and committed theft of a brass badge and a dSuddar from 
hb person. The Police after Investigafion came to the con- 
dudon that the charge of abuse was true and the charges 
of assault and theft were false. One of the questions sub- 
mitted to the Honlile High Court was whether considering the 
fad that a porSon of the complainanfs story was found to be 
true, a charge dther under sec 211, or under sec. 182 L P. C, 
,can be maintdned agdnst him. If will be seen t6at Police 
woufy not Save investigated into tSe case If tSete was no 
cqaorf of tSe cognikable offence, namelg, tSe tfiefl. The High 
pourt after quoting sec 211, says, *10 the present case^ the 
complaint was made at the thana with the obfed ^setting ASe 
Police in motion. If seems to us difficult to lag, down ang 
ptedse rule or prtocipte in resped of the quesHon upon which 
we are crdled to ex press an ofdnion. It appears to us tint 
eaeS case must depend upon its own dreumdanoes, and, what 
is to be looked to^ is the ' nature of the charge The section, 
unsloubtedly, contemplates a charge, whldi is indivisible in its 
nature^' and, therefore^ vdiat is to be conddered is file nature 
of file comifiaint or diarge made by the acc u sed : In other 
words, whdher the compidnt b substanfially true and whd b 
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false b a mere frinselto the complaint, or whether the substantial 
complaint is fedse and what is true is a mere fringe or in other 
words a mere aocessoiY drcumstance. TMs is a matter 
entirely fcM: the consklerahon of the Court which has to 
determine the quesHon.” 

In the reference made b? the Prttidenqf Mj^birate to the 
High Cour^ he referred to the case of MntttJBemi v. J&oiu 
Santca, (1896) L* L R. 84 CaL 53, in which the accused was 
charged under secs. 358 and 379 I. P. C, but condcied 
luider sec. 358; bdng discharged under ' sec 379 ; the, 
Magbtarte ordered jhe compbdnant to par compensation for 
bringing a frivolous and vexatious charge under- sec 560 
Cr. P. C The High Court set aside the order for paying 
compensafion on the ground that sec. 560 Cr. P. C, could only 
operate when there was a complete discharge or acquHtal. 
The High Court in Gitid^ri Nai^s case observed, ^‘The case 
referred to by the learned Preridency Magistrate only 
dedares that vriiere a portion of a case b substantially 
true, it can hardly be said that it b frivolous or vexatious 
so as to entitle the Magistrate to award comnpibalion. 
An cmalogf of tfiat case mas esrist that Magistrate or the 
Judge in deating with -prosecutions under' sec 81 1 I. P: C., lo 
detetadne t6e ^aractee of ASe real cSaege ptefaeed by ide 
present accused under sec. Sit, wSedSer it is substantta^s itue 
or wSetSer ft is substantial^ false. 

In dealing vrith such cases it should be remembered tiiat 
even in true cases there b often exaggeration and epen 
fabrication of eeldatec. See Alt ARmaA v. R., (1981) 68 L C 
387 : s. c 88 Cr. L |. 503 (L) ; /x»/ 1.391. 

103. In some cases it may happen that an informant maiy 
bring several charges of cogtdsable offences in 
one information lodged before a pubtic servant, 
e. g., offences of ^ouse breahfai^ theftand 
in voluntarily cauring grievous hurt alleged to 
have been oommlHied in ffiej same transaction. If one of 
- such oognicable offdiees b found* to be fab^ ;,.it can hardly 
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be said that the Informant oommltled an offence under 
see 188 L P. Cn bg mavtng t/Se piabtte tavant quite uUiteeea- 
sarffg as to bring the biformant amenable jo that section. 

104. A compfadnt for proseedHoa wader see! 811, should 
only be njade when the c<v*e is a deilberdfely 
fehe one ; and where the case Is not false 
sSiMMiSIk ill substance^ but b bolstered up b? fahe 
evidence^ the proper section to mahe a 
complaint b section 196 L P. C [See the case of BSoUuuitS 
Putt r. Hatl Modau Dutt, (1907) 7 C. L J. 169], In thb ease 
Bholanath Dutt instituted a case against hb brother, diarglifg 
Urn with having beaten him on the head with a ftttnu, or 
beater. The uttua bore some red stains ; emd the petiffoner 
s^ that these were the stains of blood wMch fell hom hb 
head. The Police Surgeon said ffiat the stains were not blood 
stains. The Ghemlcal Examiner also said that there were no 
traces of blood on the pttua. Under ffie old law the 
Prerideneg Magistrate sanctioned the prosecuffon of Bholanath 
Dutt under secs. 811 and 196, Indian Penal Code. The 
High Cqprt held that there was suffident evidence to -fustifg 
the prosecuffon under sec. 196 L P. C., but hdd that the 
evidence was not sufficient to Jusfffg hb pr os e eut loi i under 
s^*811 L P. C, because^ it did not appear fraritffie fudgnient 
df the" Magistrate that the case was a d^beralelff isba 6fie^ 
although it seemed peima /uete to have been txrfsMed Up 
wiffi false eddence. 

* 105. In the case of iZL V. Miudai lail, {iWSy A. V. N. 39, 

ihe appeObfit made an acettsallOff agdnst 

vf'tat’ K. S, with having assaulted ,him and faUoctted 
SSmSE***' out Ms tooSi. K. S., bdng acduttUid, diarged 
flK appdfamt under sec. 811 I. P. C The 
appellant was eornndHed [p ffm Court of Sesdon atid oWi^MffA 
The finding of Uie SessSons fudge was that affhoUffhF Rr ffEr dU 
not assauK fife accused or hfibcfi? out hb tooth, he fnsHgaied 
Ms serv ants to do so^ which ffieg did and p t olhMy bftedtbd 
oul Ms tooth. E was held ffwt on the fads fOuMtf, IC St* ited 
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of abebnent of Uie assault but bdhs present he'must 
presumed to have coiqmiUed the offence. Therefore, 
charge of a s sault i ng the appellant In petsot^ brought by 
appellant was not false, and therefor^ his conviction was 
aside. * 


iffg 



CHAPTER VI. 

o 

Distinction betMreen Sac. ttt and See. 211, I. P. C. 


106. Having examined in the ptrevidus Qhapten, the obfect 
and the scope, and the interpretation of the iangua^e of 
iMtiMtiM bafc. the two sections^ we are now in a podfion 
SSxpr^ to see the distinction between the two sections 


which is summeurbed as below — 

Broadly speaUng, the two sections deal with the two 
results of a false information. Section, 188 concerns 
the authority whose powers are intended to be abused, and 
sec. 811 deals with the parties injured thereby. Section 1^ is 
thus included in Chapter X of the Indian Penal Code which 
deals with the contempts of lawful authority of public serrants, 
and sec. 811 occurs in Chapter XI vriiich deals with among 


others offences against public Justice. 

107. For easy reference; we proceed to show below in 
parallel columns the essential requisites of each 
•“T sections: 


Sec. 188. 

(1) That the accused gave 
the Information ; 

(3) that it was given to 
a public servant ; 

(3) that it was false ; 

(4) that the accused when 

giving it knew or believed it to 
be false ; ^ . . . 

that the accused intend- 
ed or knew that the information 
wilt cause or knowing it Bkdy 
that it will cause, such public 
servant (a) to do or omit 
an^ng which such public 
semant ought not to do or 
omit if the true slate of fads 
were known by Mm, or (b) to 
use the lawful power of such 
public servant to the injury ot 
aiinoyance of any person. 


Sec. 811. 

(1) That the accused (a) 
instituted or caused to be 
instituted a criminal proceeding 
or (6) that he made a charge 
of an offence ; 

(8) that there were no 
Just or lawful grounds for such 
proceeding; (6) or that such 
charge was false ; 

that the accused at 
that time knew sudi criminal 
proceedings or charge to be 
without Just or lawful 
grounds ; 

that he did, as stalled 
abov^with intent to cause Injury 
to tiie person In question. 
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108w On a comparison of the two sections^ It will appear 
that sec 188 speabs of "givins Infonnalion^' 
tmtSSSSSS^ ** • meaning of whidi see ante T 89 

and IT 33 : and as to 'Wormalion" see 
^ 88 to 38) whil9 sec 811 speabs of 'InsUtuting a criminal 
proceeding or maldng a false charge" (for the meaning of 
which see ante H 56, e/ sei^i. A person, however, cannot 
insHtute a crindnal proceeding or mabe a false charge except 
b 7 information ^ven : Hence section 188 necessarily implies the 
giving of information, not amounting to maldng a duvge 
against any specified person. Section 188 is primarily intended 
for cases of false informafions wtddi do not ordinarily involve 
a parficular allegation or diarge against a specified and definite 
person. Section 811 covers cases where there b a defiidte 
information or charge vrith reference to a criminal oifdice 
against a parficular person. ASb/irv. Panait, (1987) 105 L C. 
454 : s. c 88 Cr. L J. 934, (Nag). See post 7 138. 

Thus every information which comes under sec 811, comes 
also under sec 188 ; and many but not all informations ynder 
sec 188 fall under sec 911. In P. v. RagSa Tiwaei, *(1893) 
1. L R. 15 AIL ^36,537, this was pointed out The High 
Court observed that although it is difficult to see what case 
could arise under sec 911 to which sec. 188 could ngt be* 
appfied, yet sec 188 would apply fo a case which ndght not 
fall under sec 811 L P. C. 

So vriien a person spedfically compbdns that anofiier man 
has committed an offence and does so falsely wlffi the ohfed' 
of cauring !n)ury to that person, he is guilty of mahing a 
false diarge of an offence under secs 811, and not under 
sec 188 L ' P. C See R, v. Ae/an, (1888) L L. R. 7 
Bom. 184. 

109. Where however, the accused made the folTowing 
report to the Police Officer : "I find there has been a th6R : 

I saspe^ the persons named, and 1 want an Inquiry io.be 
made." Walsh, )., hdd ttiat that report did not amount to a 
charge made under sec 811, and that if it was false then tt 

11 • 
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was - . » fafie report under sec. 18S. See v. Matffata Ptemd, 
(1917) L L P. 39 AIL 715, ante H 8^ p. 60. 

In iP. V. Gopai BSUcaii, (1873) llnrep.‘Cr. Cases, Bom., TS; 

it Was held that a peHfion made by a persem 
to the Police falsely slating' that the peHHbna 
suspects another person of having committed 
MtMMterNa.su- ^ offence and prayin? for «n inquiry, does 

not amount to an institution of criminal proceedings as^nst 
that person withlii the meaninf of sec. 91 1 ; the peHItonw 
' should be chareed under sc& 189. The Hieh Court altered 
the con^ction from sec 911 to sec. 189 L P. C. 

110. If an information be such that it can come both under 
secs. 189 and 911, a question arises as to 
vdiat is the proper section to apply in a 
particular case. In other words, does the 
application of the sec 91*1 to a case bar the appUcalion 


of sec 189 -to that case. The question has been answered 

differmtiy by different Hiffh Courts. 

' 111. In the Allahabad Higb Court in R. v. Jugal KJsHote, 

" (1886) L L R. 8 AIL 383, it was hdd that 

■ when a specific false charge is made, the 

proper section for proceedings to be adopted 
•is uqder sec. 911. 


in BatkatuUaR v. SadSo Kdbmr, (1919) 10 A. L ), 499 : 
s. c 13 Cr. L ). 855, it was held that the offence of laying 
•false information to the Police falls under the ftst paragraph 
of sec 911 as well- as under sec -189 1 P. C This cax 
followed the authority of R ▼. JagmoSaa, (1909) 6 A. L.'). 
989 ; s. c 11 Cr. L IT 54* and Haedwat Pal v. R, (1919) 
t L R. 34 AIL 599 


In JagmoSatis case, the Magistrate committed the accused 
nir-m-T-'T*"— to tha Court of Sesdon. The .commitment 
was quashed oh the ground that the 
a7M«i??ManP Magistrate ^ did not give as the ground of 
uu HM ■ commitment that the fine or sentence whh^ 

he could "impose -would -not be, adequate to mebt flie 
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ends of. justice ; . and . this case followed the cases ;ol 
R V. Dfiaram, SlngS, (1905) 3 A. L. ). .14 : s. c. 3 Cr> L. )• 
94 ; and R v. KJagernttUdfi Mandal, (1897) L L R. 84 Cal. 
489 : s. a 1 C*W. N. 414 

118.. In .BencaW In RaSee MaBomed v. Abbas tXan, (]867) 
8 V. R. .Cr. 67, the accused appeared before 
ff^ rtP**** 1]^ Police and falsely charged (he comphdnant 
vHth having caused the death .of the accused's 
child by poisoning. The Maybtrate de£dt with the case under 
sec. 188. After poiniinc out Uie distinction between secs. 188. 
and 811, the Hiyh Court held that it was a case under 
see. 811, triable by the Court of Session. It would seem 
from the above ruling that if there be an accusation of an 
offence as stated above, sec. 811 and not sec. .188 is appticable. 

This ruling, however, was mcpiained in BBoBteram v. Heeta 
Koltta, (1879) I. L R. 5 Cal. 184 There Heera brought a 
charge of theft against Bhohteram at the Police thana which 
was reported by the Police to be false. Thereupon, Niokterant 
instituted before the Assistant Commissioner, a charge vgadnst 
Heera under sec. 811 1. P. C, who placed him on ahis trial 
on a charge under sec 188. and edter a summary trial 
convicted him. One of the points for consideration of the 
High Court was whether the accused ought to have beep 
tried under sec 811, and not under sec 188 I. P. cH The 
-High Court observed, “TBe offmee under sec. Sit includes an 
oiknee under sec. tsa, and there was no reason - why, in,a 
c^ of this natiTO, proceedings should not be taken under 
either section, altBougB it mas i^i ^ .cases of a more 
serious nature tBe proper . course woukl be to 'proceed under 
sec. atl. The case of RoSk MriBomed v. Abbas KBan, (1867) 
8 V. R. Cr. 67, was such a case : it could not- be dealt w^ 
by a Ma^strate." ^ . 

.This case was. followed .in R. 'e..Sarada..Praiad QkriRrfee, 
(1904. L L. R. 38 CaL 180, In which after reviewing- the earlier 
eases thdr lordships. Jidd. that "the law still remains as it. was 
(aid: down . in BBofdet^ ▼. Heera Kolttp ; apd- we entiteiy 
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aocepi that view. That read with ihusldt Lai MaUicft, bi re, 
(1880) 7 C L R: 388; la|^ down that a prosecuHon for a 
fabe charge may be under sec. 1^ or sec.,811; but If the 
false Charge was a serious one^ the graver secfion 911 diould 
be applied and the trial should be full a>id fidr.” See also 
Gaff Mandal v. IL, (1905) 4 C L J. 88. 

113. The case law on the subject up to 1991 maY be 
(hus summarieed. See Ma Save FAi v. /?.. 
(1991) 64 L C 839: s. c 93 Cr. L). 55 

Tlie Allahabad High Court has held In the case of R. v. 
RagSa Tiwart, (1893) 1. L R. 15 AIL 336, that 

vtawsotaiftew Bs soon as a false report Is lodged, the 
SteSS^aMtSM* offence under sec 188 Is complete and that 
to b« amnod criminal proceedings are not necessarY to 
complete the offence. That the Magistrate has a discreffon 
as to whidi section he 'will proceed! under, but that 
proceedings under sec. 188 or 911 riiould 
not be commenced untfl the pending criminal 
proce^ings instituted in consequence of ffie report have been 
disposed of.” 

"In the case of Hatdwar Pol v. R, (1919) L L R. 34 AIL 
591^ bi which- Court proceedings had resulted from the report 
of flip Police, the same Court held that the offence of mabing 
a false charge falls under both secffons." 

"The Calcutta High Court in the case of R v. Sarada 
Btosad Qiatlerfee, (190^ L L R. 38 Cal. 180, 185, after 
commtim "f- rvriesring the authMflies; held that 'the law 
still remains as it was laid down in AdoJEfe* 
tarn V. Heeta Kolita, ' (\919) I. L R. 5 CaL 184^ and we 
enfirdY accept ffiat view. That, read -with Riasidt Lot MoUteH, 
la re, (1880) 7 C L R. 389; laYS down ffiat a prosecuHon 
for a false charge maY» be under sec 189 or sec 911, but if 
ffie*‘ fabe charge was a serious one^ ffie graver secBon 911 
should be apidted and the trial should be full and fedr.' The 
same Court In QtrkKart NaOt ▼. R, (1901) 5 C W. N. 797, 
held that where a fabe charge b.made to the PoHoe of a> . 
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cocnisable o&enoe, the offence committed Ixg the person 
matdng the charge fa& Drithin -.the meaning of sec. 911 and 
not sec. 189. , • 

"The Bombag High Court has taken a different view of 
these sections, and in the case of Apofa Tatoba Munde v. IL, 
BwafewHUi 15 Bom. L R. 574: s. c 14 Cr. L ). 

491 : 90 L C 747, has held that where the 


information to the Pottce amounts to the insHfuHon of crindnal 
proceedings, sec 911 and not sec. 189 is applicable.*' See 
the case of R. v. Aifan, ante T 106^ p. 81. 

In the same case (Ma Saw Yin v. RX it was pointed out 
b? the Lower Burma Chief Court, that the weight of 
Lwrar w t— authoritY seems to indicate that where there 
have been Court proceedings in consequence 
of a report to the Police, then sea 911 is the appropriate 
section to apply, and is *so in any event, where 
the case is a serious one. * * * * But this does not of 
necessity make a prosecuHon under sec. 189 illegai, and t6e 


Madras HigS Court proceedings, ist* Mag 


1872 (7 Mad. H. C R. App. 5), Mb' ruled 
* * * * that if is a question of expediency whether the 
High Court will quash the conviction for the minor offence 
(under sec. 189) and direct a trial for the gravq; one? 
(/. e, under sec 911, I. P. CX 


In Jagga v. Paia, (1915), 2 U. B. R. (1915) 95 : s. c. 17 
Cr. L J. 177, in which there were two proceedings against the 
rKcused, one under see. 911 at the instance of 
jaSSEST cSSSSC the parly aggrieved and another under sec. 
ntmiir’a owfc. instance of the public servant 

concerned,— -it was printed out that the ordinary rule should 
be followed, and the charge under sec 189 must be abandoned 
hi favour of the. more serious charge under sec. 911, 
LP.C ■ * 

In Rtuabtose v. J?., (1998) L L R. 8 Rang. 578 : s. c. 30 
Cr. L ). 349; the Rangoon High Court hdd that "although 
.ttw offence alleged agafaist the petttooer falls under both 



86 raoSECUTIQN IN FAL» CAS&$. [CH, VI» 

sea 188 and see. 811, L P. C, prosecution under sec. 188 
insk improper. To permit such a 

prosecuHon, it will * * * •* contraiy to 
the general principle that a prosecuGon for a lesser offence 
should not be launched when the facts ••constitute a graver 
offence.” The proceedings before the Magistrate was quashed 
for the above reasons. Tlus case followed ftie cases of A v. 
Atfan, (188^ L L R. 7 Bom. 184^ and Jagga v. Pala, (1915) 
33 L C, 817 ; s. c. 17 Cr. L J. 177. 

But in the case of Ma Paw v. Jl, (1930) L L R. 8 Rang. 
499 4 s. c. 38 Cr. L ). 808^ the Ifigh Court after renewing the 
case-laws was of opinion that where informafion to the PoUce 
amounting to a false charge within the meaning of sec. 81 1 
L P. C, is followed by a complaint to the Court based on the 
same allegations^ the two complednts ma? be regarded as so 
closel? connected that independent prosecutions and. convictions 
for two offences are undesirable ; and in i&e ordinary wag if 
a proseaiiion takes place it skoutd be for fffe more setiova 
of tiSe two otknces committed, and t6is mag be a good 
grotauTfor qaas&tng proceedings under ASe minor section in 
tSeir eadg stages. Bui when there has been no prosecution 
for the more serious offence and a person has been prosecuted 
vind gpnvlcied for the minor offence and the whole case is 
complete there is no reason for holding that the conriction 
is illegaL 

* In the case of RameSand v. R, (1988) 115 L C 313 : s. c. 
30 Cr. L ). 399, (Snd), ■ the . appBcant, Ramchand, a 
riiwSiMiBm ^ Signaller at Bactin Railwa? Station lodged 
Gowc. an information against . one Mr. Assudomal 

who delivered a wrong ticket and declined to pa? flie 
fare and ruriied through the gate. The Police^ however, 
took no action. Then a complaint was filed b? the applicant 
before the Ma^strate charging Mr. Assudomal undw secs. .338 
and 504 L P. C The Matfistrate ordered a pretindnar? 
inquir?. Mr. Assudomal also had the applkmnt .challaned.- in 
tiw.same Court oa diarges under see% ^ and 348 L P.. C> 
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and sec. ISO' of the Railways Ad. Meanwhile the Police 
filed a complaint' asali^ Rarachand, the applicant; under secs. 
t8S and . Silk L 1>. C, with regard to the complaint which 
the applicant had made to the Police against Mr. AssudomaL 
One of the pointaWor dcddoii was in this case whefiier the 
applicant should have been tried under sec. 18S or sec. Sll 
L P. C It was* hdd in this case that “mSere an accused 
coauntts an offence wfficff comes botff witfiin Hie purview of 
secs. fSS and Sit I /. P. C, tlSe tidier section tndudes an offence 
under tffe former section. Accused under sucS circumstances 
Sffould be prosecuted under sec. Stt of tffe Indian Penal Code, 
on Uie complaint of the Court according to the prodsions of 
sec. 195 (i) (6), and not under sec 188 L P. C, merely on 
the complaint by a public servant concerned.” This case has 
followed the case of Rambrose v. R., (1988) L L R. 6 


Rang. 578 : s, c. 114 L C 685. 

In Daroga 6ope v. R., (1995) I. L R. 5 PaL 33, 39, it was 
pdnted out that "every false charge made to 
fiiBrf”™* Police is not necessarily an offence* under 

sec. 911. If the intention to litfure if absad, 
tffen tffe offence, falls under sec. tSS, and there is no reason 
why, if the prosecutor is unable or unwilling to prove intention, 
that is to' say maUce^ he should not be permitted toaiake«a 


conviction under sec 188.” 

114. Again, when a criminal charge is made or a criminal 
proceeding instituted, it must necessarily be against a defined 
person or set of persons ; for, a criminal charge or 
proceeding agdnst an undefined person or persons is 
hardly imaginable, it follows, thereAre, that in order to 
come under sec 911, the falM charge or proceeding must be 
aga^ a defined person or set of persons. This is not 
necessary in a case under xc 188. • 

The above points of dMncHon between the- two sectfofns b 
' illustrated In tiie case of Apapa Tatoba Munde 
v; R, (191 jo 15 Bom. L R. 574 : a. c. 14 Or. 

L. J. 491; 90 L C. 747.. 
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In the above cas^ Apaya brought before the Police a 
diarge of theft against one Khanka, for having stolen a sheep 
and a goat The Magistrate tried Khanka and discharged him. 
Khanya then ashed for oompensahon. The Magistrate declined 
to accede to this peiHibn, holding that thenf was nothing to 
safisfr him that the comfdalnt of Apaya was made ma/a Me 
or was frfvdous or vexahous. 


Subsequently, proceedings were taken against Apaya Tatoba, 
and -he was convicted under sec. 189 L P. C The case 
-coming before the Bombay High Court in criminal 
revision, Batdiefor, I., said, "It is true, 

^ as the learned Government Pleader pointed 

. m L p. c. tlijit Hie mere words of section if 


they stood alon^ are wide enough to cover the case where 
the information conveyed to a Police Officer amounts to a 
direct charge of an offence, as "offence” is defined in the Penal 
Code ; but secHon iSS, it seems to me, is to be interpreted not 
in isolation but in association with sec. 911, and if the wording 
of the two sections is contrasted, the different drcumstances 
provided for by both seem to me to be fedrly easy of 
ascertainment If appears to me that wSete USe information 
copiM'yed to tSe Poliee amounts to iSe instiiation of oimintA 
fUocetSfbigM c^inst a a^nd person, or amounts to tSe tabefy 
cMrginB of a deSned person, with an offence as "offened’ is 
dehned in the Penal Code, then the person givinp such 
information has commuted an offasce ptmishable under sec. 
stii. In such a asse, sec. an is, and arc taa . is not the 
•oM* of tM appropdate section under which to frame the 
■■■ * » — charge. * * * * Section 189; when read with 

sec. 911, murf be understood as referring to cases 

where the informaHon given to the pubBc servant falls 
shod of amounting, to the insUtution o/ criminal proceedings 
a dettned person and falls shod of amouaUng 
to the false c&ugtng of a coined . person wUh an . 
.offimee as dehned in the Penal Code. The dbfincHon b- 
-sidislanfial because the Court's "sanction” (noyr acoordit^ 
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to the recent amendment "complalnD Is requited for a 
prosecution under sec. 811. * * * * it was not I thinly competent 
«to the ^lice to evade the necessity of 
SSmS magbtetlal sanction (now complaint) under 

^ se(> 811 b? falling bach upon sec. 18S^ 
because in my view a cluuqe under sec. 188 
was inappropriate to the facts upon which the prosecufion was 
based.” Heaton, )., in the same case srdd, "1 do not wish to be 
understood as meaning that it is not in any case open to a 
Magistrate to frame a charge under se& 18^ even though flie 
matter would also come under sec. 81 1. But I do' not say this 
that where the matter does fairly come under sec 811 and 
where a sancHon (now a compbdnt) is needed, in order 
that the prosecution may proceed under that section, to 
proceed vrtthout any magisterial sanction (now complaint) 
under sec 188 is to evade thd statutary proiri^ns of 
the law". See VT 110 to 113 for the tiews of the different 
High Courts. 

115. Then again, to consHtute an offence under sec 188 
L P. C, it is only necessary that the ittfoemation given an 
accused' to a put^ servant should be false to Sis ttnowkdge, 
whereas to consfitute an offence under sec 811 of the Penal 
Code^ ft is necessary that the accused should iastduiem or 
cause to be iasUtated some ceimiaal proceedings against 
anotSer person or should falsdg charge him with having 
comndtted an offence /n re Mallala Obiah, (1917) 48 L C. 
998 : s. c 19 Cr. L). 38^ (M). 

116. SmOarly, it was p<^nted out In re Qanapatht Bhatta, 
(1911) L L R. 36 Mad. 308, 310, that "thd two offences may 
not be the same because under sec 188 it b necessary that 
the person who gives Information to a public servant must 

' hnow or believe it to be false Under see 811, on the other 
hand, the person who instituteg a criminal proceeding agaliftt 
another need not hnow it to be false ; it b suffident that he 
. diould hnow that there b no fust or lawful ground for such 
proceeding or- charge agalM that penon." 

IS 
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' 117. In an intptbf aada sec. Hi, on the other hand, 
proof of flie absence a/ Inst and Umbd groand for maUim the 
charge b an important etement K everjk infiired person has 
to prove the presence of maUce in fact as an operalive 
moKve in the false informer, and he ir furOier reqtdred to 
prove absence of reasonaUe cause, the resulb vHU be cerlabilg 
detrimental to the interest of the public generaUy* 

The criminal law medms a clear dbUncHon betwee n a false 
diarge wldch falb under sec 811 L P. C, and false informalion 
given to the Police, in which latter ease the offence falb under 
sec 188 L P. C // would not be necasarg for a person 
fuoseading an offender under sec. tss, to prove ma/ioe and 
wrad of probable or reasonable cans^ except so far as they 
are implied in the act of giving intormalton known to be fabe^ 
wttS t6e inowledge or libelihood that such information would 
lead a public servant to use hb power to flie infury or 
annoyance of the complainant RagSaeemiea y. KdsSlnt^ 
(1894) L L R. 19 Bom. 717, 789. 


118. Every false charge tnade to the Police b not 
neeenarily an offence under sec 811, L P. C If HSe Mention 
to trtfure tSe person dSarged is absad tSen tSe offetKe falb 
under see. tea. Daroga Qope v. /?., (1989) L L. R. 9 Pat 35. 


'119. In R. ▼. Bamicrts6na,{\906) 9Bom. L.R,35 : 9 Cr. L ]L 
109 ; 8. c sub nominee R. v. RaoicSandea, (1906) L L R. 31 
Bom; 804, the accused on the 80di February 
1909, sent a tdegram to the Collector saying^ 
"Head Master English Sdiool- mbapproprialed 
Rs. 168 of fees since October. Please 
invesfigate yourself soon." For flib action the 
accused was tried for an offence under sec 186. H 




found proved at the trial that on ffie 17Bi February, 1909, 
a peon of ffie Bngibh Sdiool had co nfes sed before the 
Ibhabman of the Sdiool Committee that he had 'c m be w led ffie 
money and promised to refund it In a few days. On ffie 90ffi 


Fdmiary, 190^ ffie peon was prosecuted for ffris offenoe and 
' was omdded and sentence d under, sec 188 L P. C The cam 
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oombitf up'before the Court the cBsHhcfion between the 
sections 182 and 211, was pobitedout: ‘*Sectlon 182 rdafes only 
lo ca fw of infoignatloA {given to Offidab with the intention of 
causing or with bnpvdedge that it b libely to causCi toat 
OOdal to do or obtt to do sometidng, which he ought not 
to do or omit to do^ or to use hb lawful - power to the iohirf 
or annofance of anr person. This b a dblinct offence from 
that described in sec. m. F. P.C, w6te6 re/ato to an attempt 
to pat tSe Cetaitaat Comb ia motton agatast anottta peutm. 
The action wMch sec 211 I. P. C, readers penal, b action 
enUiling verg serious consequences, and therefore the mem 
serious oonsideratlon b reqidred of the individual who' tabes tt. 
It b sufficient flietefore in such cases for flie prosecution to 
esIaUbh that there was no fust or lawful grounds for the action 
taben and ffiat the accused knew ttiis. But sometMng mote' 
b required in the case of action referred to in sec 
182 L P.C" 

‘‘To bring a case within sec. 182 L P. C, tt b necessOeg 
toe iSe ptosecuttoa to peoa^ not metdp absence oF 
eeasotuibie or probable cause toe giebtg ttSe 
intoematton, but a posttive ttnoviedge or belief 
of t6e tobttg of tbs tntoeamlton gben. In the present instance 
we ffdnh that the Magistrate has mbeonedved the si^ril of. 
sec. 182; LP. C, and has given to it more of the effect wUeh 
should be given to sec. 211, L P. C The consequence has 
been that the <mus has been placed on the accused and die 
MagMrate has not instated upon proof bg the prosecution of 
fanoiriedge or bdief on die part of the accused as to the 
fabftg of the informadon given bg him. * The Magistrate states 
that the accused peobabtf knew of the confession made bg 
die peon, but there b noddng to being Souk to ttk accused 
tbe actued peestuud iaundedge of facis vriiich the Magbirale 
• onig sag, mag have been known to other persons at Ihe 
Wm*- On the other hand, the Magbirate states in hb Judgment 
^ that diere were rumours -conneeffng die Head Master as weU 
. as others vrith die embesslement that had undoubtedlg taken 
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li^oe. In these drciunstanees it sttti bj Opon tSe proseeatton 
to stSov not mecelp tSat tSe accused Sad insuStdettt Ssundcdton 
/br Hte ttnovdedge or belief Se professed do Safe, but tSat Se 
positieelp Snete or believed ASe tnfbrmatkin Se gaee, to be 
false. VTe wcMild add that we do not wbt/ it to be under- 
stood from the remarks made above that the accused was 
morally fusUfied In the step he took. He « may have acted 
vHth most reprehendble rmSness and recklessness In sfvins 
»-!.■ — such informahon to the Cblledor. It is not 

rirfeiiiiaiiii. enough however to show thaL For the 

drcumslances’ which are necessary to bdng a case wWiin 
see. 18S L P. C, involve different oondderaHon from those 
' that arise from sec. 211 L P. C Section 182 I. P. C, does not 
necessarily impose upon the person giving informafion to flie 
officer, criminal liability for mere want of caution before 
giving that information. TSIxe mast be positive and conscious 
faiseSood establlsSed." See also the case of TSatbar SlngS v. 
CSattar Pal, (1910) 11 Cr. L I. 420 : s. c 20 P. R. 1910 O'. ; 
6 L*C 944. 

129. An offence under sec 182 is punishable with 
imprisonment for dx months* or wMi fine wMch may extend 
OmmmmrrtKUi la ^ thousmid rupees^ or wifli both ; 

and therefore, It can be tried summarily. 
See see. 260 of the Code of Crindnal Procedure. 

An offence under sec. 2ll cannot be tried summarily as the 
punishment provided for, b more than dx months. See the case 
of Paesl Hajra v. BandSl DSanuk, (1900) L L R. 28 CaL 251. 
See also T 362 et seq. 





CHAPTER Vn. 

V^^ECnVE LAW. — PROCEDURL 

Law raiartf ag ngnlzance of cooea imder 
. oaotiom 182 and 211, I. P. C. 

By whoa and to whom the complaint la to bo mado. 

191. It b Intended to deal in thb part wWi the procedure 
for bclngins the offender to iusHce when a falae informatioii 
has been given or a false charge has been made by hbn. 

The eKilecHve law can be conveniently dMded into the 
consideralfon of the fdlowing broad topics^ (1) the Jurbdidioo 
to initlale proceecRng^ (9} the mode of inifiafing if, (S> Rie 
inquiry to be made before • a complaint b lodged; M to 
oonsiderallons before the complaint b made; (S) cognioance of 
cases under sec 211, on poUce-reporb; and the procedure of 
the Court tobing the cognisance; (6) the trial of the offence 
including the onus; charge; etc, (7) ru>peBls, revidons^ etc. Let 
us condder fliese topics one by one. 

(1) JumsDicnoM to nnnATe pbocebdinos ; — 

199. In Chmstor XV of the Code of Criminal Proce du re 
dealing vrith the concMions reqidsHe for initialing citodnal 
PMwedoM— p r oceedings, the Legbiature has enactad 
sec. 190 (as amended by Act XVID of 1993) 
whkli nms as foUows 

(I) “Exoapt as barainaftor providedr any Prosideiioy Maglslnto, 
Distrlet Magl a lr a to ar Sub-DIvisloiial Magialrato; and any nffiar 
Magislrats speoially empowered in this bebalf, nuqr tohs eognl> 
xanoe efapy effenoa— , 

(rO upon reeeMni a eomplaint ef taels wbiob eonstHiito aacb 
effenee; 

(A) open a raporl in writing ef snob tacts made 


by any 
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(c) spoil infbmwlion racsivod frosi aiqr psrson othsr than a 
polico-offloer, or upon his own hnowlodgo or suspicion, that such 
offsnco has boon comniittod. 

(2) Tho Local Govommont, or tho District MaoistFato sulyoct 
to tho goneral or apodal ordors of tho Local dovommoiiL uiay 
ompowor any Mnoistrato to taho cogniianco undor sub^eclon (l)i 
Han— (a) or dauso (6), of offsncos for which ho may try or 
commit for trial. 

(3) Tho Local Dovommont may ompowor any Hngistralo 
of tho first or sooond class to taho oognisanco under sub-soe- 
tion (l)> ciauso (c), of offsncos for which he may tiy or commit 
for triaL” 

As mentioned in the opening words of sec 190 Cr. P. C, 
the general prodsion is subiect to exceptions and some of the 
exceptions are contained in sec 195 Cr. P. C 

150. Sec. 195 Cr. P. C, lays down (we quote only the 
portion relevant to sec 188 and 211 L P.O : — 
see.»acr. P.& cognlxanco— (o) of 

any offence punishable under sec. 182 I. P. a, except on the 
compidnt in writing of the public servnnt concerned, or of 
some other public servant to whom he is subordinals ; (6) of 
niqf offence punishable under sec. 211 1. P. C., when such 
offonce. is dinged to have been oommitled tit w in t^aiion 
to, attg proceeding in any CourL esreept on tSe compiaint in 
writing of such Court or of some other Court to which such 
Court is subordinals. * * * (2) In dauses (6) and (c) of 
sulKseetion (I) the term “Courf indades a Civil, Revenue or 

The r-- of Crimind Court, but does not Indude a Regislnr 

(he weio, ‘ cooft” 3g|,^ggistrar undor the Indinn Registration 

Mt, 1877.” (Now the Indian Registration Ad, 1906 ; Ad XIV 
of 1906). . 

(3) For the purposes of this section, a Court shdl be 
doomyd to be subordinats to the Court to which appeals 
^ M— »»f of ordinarily lie from tho appodable doeroes or 

sentences of such former Court, or in tho ease 

.a Civil Court fiwm whoso doeroes no nppod ordinarily lies, 
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. lo tte jNinoiiMl Govit having ordinary originai ohrii Jnrisdieiloa 
wHMn liie ioeai limits of whose Jurisdiction such Civil Court . is 
sHuals: ^ t 

Provided tluft (a) whore appeals lie to more than one Court 
the Appoilato CAi^ of infarior Jurisdiotion shall he the Court .to 
whioh such Court shall ho doomed to he suhordinote ; and 

(b) where appeals lie to a Civil and alao to a Revenue Court; 
such Court shalf he deemed to be subordinate to the Civil or 
Revemm Court, according to the nature of the case or proceeding 
In oonnaetien with whioh the offence is alleged to have bean . 
eommitlod. 

(4) TKh provisions of sub-section H), with reference to the 
offenees named therein, apply also to criminal censpimcies to 

commit such offences and to the abetment of such offences-and 
attempts to cemmH them. 

(9 Where a complaint has bMn made under sub-seetioa 
(t) clause (aX by a Public servant, any authority to which such 
public servant is subordinate may order the withdrawal of the 
complaint and, if it does so, jt shall forward a copy of such 
order to the Court, and open rece'ipt thereof by the Court, no 
further proeeedings shall be taken on the complaint 

1S4 SecHon 195 Cr. P. C, is thus a limiting section 

providins an exception to the general law that any one can, 
mabe a compldnt of a criminal offence. See the case'of HL 

V. Bed Mukomd, (1938) 110 I. C 108; & c. 89 Cr. L .|. 

653; (Lah). 

Prior to the Amending Act of 1933, a private party was 
enfilled to complain of the offences mentioned in els. (o) and 
(8) of sub-seeffdn (1) of sec. 195- Cr. C, but only after 
obtaining a sanction for the. prosecution. 

A sancHon presupposed an appUcaffon by the party and 
. the sanction was a conASon precedent to the Initiatkm of the 
pcoceacBng; but flie want of such a saneffon was overlooked 
after tte trial unless Its absence had in fact occasioned 
a fallare of fusUee. 

Where no applicaffon ■ for semcUon was made by a party 
■ 13 
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Ihe Court had sUU the power under the old Code to 
mahe a oomplidnt It was also empowered to send a case for 
faiqidiY or trial to the nearest Mag^irate of the first class 
under the proriskm of the then secfion 476 Cr.' P. C, prorided 
the ofidioe was committed before H, c^ lbrouSht under its 
noHoe in the course of a fudidal proceeding. 

Now the old procedure of sandfoning or dfrecUng a 
prosecution is no longerallowed ; thecMef reaion for abolishing 

The oWMt of dw sanction is fiiat often the sanction was 
•■oniinifnt Sought wifil the jofe o6/ie/ of obbdning an 

unfair advantage over the other ride, H is now left 
to the ofiloer concerned or a Court to initiate a prosecu- 
fion, only when die interest of public fustioe renders it 
necessary. See the observations of the High Court in Ham 
Ptasad Hoy v. &>oba Hoy, (1897) 1 C W. N. 400^ 401. 

The Select Committee . in thdr report on the Amending 

Bcpoft of the explained the obfect of the 

sdoGt coHinmrn aUerafion thus : — 


**7110 provirions of sec 19^ cause constant and great diffi* 
cuHy, . and various amendments have been suggested wMch we 
have considered at length. We have no doubt that it will not 
be possible to remedy the evils which are connected with this 
secfion so long as private Indidduab are allowed to prosecute 
for ' offences connected with the adminWratlon of Justice. In 
our opinion the only effective way of dealing with the section 
b to allow prosecution to be launched only by the public 
servant or by the Court.” 

"We see no reason why tiie puUie servant or the Court 
should not file a jBomplalnt exactly In the same way as a 
private individual would do in othm cases, and our proposab 
in fids connection with fids secfion and the enlargement 
of sec. 476 involve the adopHon of thb principle, hi our 
view see. 195 sboulcf bar the cognisance by any Court; of 
offences of thb nature except upon such complaiiri; sriifle the 
procedure to be followed when the Court desires to prosecute 
should be prescribed by sec. 476.”. 
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“The adopHon of Ms principle wdl, at all events, get rid of 
the obfecfionaUe practioe of beeping a sancHon, which has 
been granted to a privaie«indlvldaal, hanging over the head of 
the accused person for a period of six months, ^iriiidi b fre> 
quentlY utilised fcnv^ various purposes of UachmdL In ttie 
case of a comidiMt bv a Court or public servant we do not 
thinh that it win be necessarf to prescribe ang lindt of dme. 

"It wOI alsa ' in our opinion, be a dbHnd advantage to 
get rid altogether of the term ‘sanction' in connection with 
these prosecoHon% a result which wW be effected b? the 
amendmenb we propose.” 

"Wie recognise that d. (c) of sub-aechon (1) stands on 
a somewhat different fooHng from clauses (b) and (d, but we 
thinh there b no reason to retain even in it any reference to 
a sancHon, as prosecuHons under cL (<d can reatonablY be 
launched in ail cases on a direct comphdni of a public 
servant" 

185. The efoct of the present sectkm has been considered 
tn /vaf/r MaSomed v. £, (1986), 87 Cr. L ). 1105^ 1110 t 

Bffaet of the ^ ^ 97 L C 417, (Sind), and it bw been 
held ttiere timt sec. 195 Cr. P. C.,‘(whldi 
deab in cL (c) vrith sec. 188 and in cL (5) 
with sec. 811), ttiough it forms a part of the Cbde of 
Procedure in realttf contains a provision of tSe subsUtntM 
law 0 / crimes. It does not deal with the compelencY of the 
Courb^ nor lay down widch of several Courb shall, in any 
parhcular matter, have {uriscUcHon to try the case. It in reidity 
lays down tfiat offence therein referred to (or rather the acb 
consfltufing those offences) sbail not be deemed to be any 
oifences at all except on the complaint of the persons or the 
Courb therein specified; it enhances the connotahon of those 
offences and Ifndb the scope of ttieir definition. 

186. We will now consider itf detail the effect of^the 
section 195 as now enacted upon the tahing of cognbance of 
(A)l offences under sec. 188 L P. C, and (D), offences under 
ate. 811. 
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'■■■ (A).-~Cognicaiioe of an offence under sec..l88 L P. C 
197. As slated before; sec 195, sab>sec (1) cL (a), 
_Cojnl i«iicc of Cr. P. C, la^ down*that,"no ^ourt shall iabe 
oognisanee of an offence ^under sec Ifffi; 
except on the oom'phdn^/fn wrlHns of the 
public servant concerned or some other pubBc servant to 
whom -he Is subordinate.” 

A private person has thus no locus standi to complain. 
A prosecufion b? the public servant concerned or his superior 
is the only remedy bi such cases. If neither 
reno^'whenttm of them complains, a private person has 
no remedy, except by a dvil sidt or by 
a prosecution for defamation if such an offence was 
committed. As to the remedy by a prosecufion for defamation, 
see post IT 443 et seq. 

In i?. V. Hunee Ram, (1871) 3 N. V. P., H. C R. 194 (see 
ante f 21, p. 14$, the prisoner lodged a false information 
io the Police No action was taken by the Police upon the 
inforfoatlon. The persons informed aydnst, then compldned 
atfdnst' the prisoner who was convicted;- The Iffgh Gburt 
lidd that the former had no locus standL There was no 
ground for compidnt under sec 182 on the pari of any one 
^bitt the 'iMibiic servant aflainst whom the offence was committed. 

' Sou also Moulrrg Abdool Luted, (1868) 9 W; R. Cr. 31, ante 
T 38^ p; 26. 

A Court may, however, be moved by a private party by 
an applicatibn to complain against a person who has com- 
mitted such an oCtence. The law does not say who In such 
cases can move the Qourt to comfdain. When a private party 
moves the Court who should proceed with cauHon and dis- 
edmment ; the prindpal conrideraHons being wh^er tlwre is 
a pHma fade case agdnst the person for whose prosecuUon 
the Court is moved,* and vriielher the real Olded of the- 
apfAcant Is not to satisfy his private ends or persoiud spite. 
■Xttsum Sao v. Jdnedt Lai, (1919) 59 L C 219 t s. c 90 Cr. 
L). 603 ; 4 P. L). 374 
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The public -servant before whom a false informaHon b 
flfven very often happens to be a Police Officer. The publle 
servant concerned .does not mean- necessarily the publie 
servant before* whom the information b fliven. The words 
include also th^ pubUc servant who invesfiflaled tiie 
case. 

ISffi. In Zocfiffl/ Sin^ v. R, (1984) 85 Cr. L. ). 97% it 
was the Sub-Inspector before whom the In- 
formation wad Qiven and the writer Head 
aiMiiM Constable vriio had made only the inqtdry, 

into the matter, filed the complaint before the 
Criminal Court In the Court below an ol^ecHon was taken 
that the proper person to make the complaint was the Sub^ 
Inspector before whom the information was Qiven by the 
accused and who had recorded the same^ and not the writer 
Head Constable who had only made an imiuiry into the 
matter. Kulwant Sahay, observed, "Thb obiecHon has not 
been pressed before me and I find there b no substance in 
it" Therefore, accordiny to. thb ruling the words >pubtie 
servant concerned" b wide enough to include an invq^Hgafing 
officer before whom the information b not lodged. 

A different view has been taken in BacSamdeo v. 

R^ (1987) 88 Cr. L. J. 908 : s. c. 105 I. C. 83% (Pat). In thb 
case the accused made a statement to the writer* Head 
Constable at Mobameh Railway Police Station charging a 
person with theft at Barh town. The writer Head ConstaUe 
forwarded the alleged offender to the Sub-Inspector of Bath. 
The latter, on investigation, found the charge to be false and 
made a complaint to the Magistrate for^ prosecuting file accus- 
ed under secs. 188 and 811, L P. C . It was held that the 
Magbitaie had no lurisdiction to take cognizance of file case 
under sea 188 of the Penal Code on the oomidaint of the 
Sub-bispector ,of Barh inasmuch as the tatter was ndther j the 
public servant to vriiom the false informafion was given, nor 
an officer to whom the writer Head Constable at Mbhameh 
to whom the information was given was subordinate. . 
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In this case the Maturate to whom the complaint was 
node had onl? second class power. Hence he had no luris- 
dlcBon to tr 7 the case under sec. 811i , 

The above case seems to be in accordance with law ; 
fcjr, the ^fence under sec. 188 L P. C, is ^^plele as soon 
as Ihe first information is given and public officer c on cerned 
b the pubUc officer to whom the information b lodged with 
ihe obiect of moving him to do or omit to do some official 
dulf and a second offence b not commiUed before the inves- 
fiffafing officer. 

If may be stated here that even if a Magbtrate b 
stMntny kw ta disentitled bg a statutaiy bar to lahe cognte* 

. ance by Mm of any offence under sec. 188, 

■g sM * mSSm cognisance by Mm of an offence under 
sec. 811, should also be barred without any 
statutary provision to that . efect See Kantte Mtsste v. R, 
(1989) 30 Cr. L ). 710. (Pat). In tMs case H was further held, 
that a Magfstrafe may take cognisance of a ease under sec. 811 
on the compiMnt of the invesHgaflng Police Officer though 
he b ppt abo an offtoer referred to under sec 190 (1) (a) ; 
but if the charge under sec 811 L P. C, fails* there cannot 
by reason of sec 190 (1) (a), Cr. P. C, be a oonvIcHon under 
sec 188 L P. C 

As to the propriety of taking oogMsance on a police report 
see post TT 135 and 885. 

In the case of JoicAt Mian v. MaSantd DaAsdae, (1987) 

115 L C 888 : s. c 30 Cx. L ). 545 (Paft the petitioner 

filed a complaint before the Magbtrate who after examining 
the pefitioner sent the complMnt to the Sub>Inspector for 
Inquiry and report The Sub-Inspector reported the case lo 
be maltdously falser recommended the prosecution of the 
pefiHoner under sec 811 L P. C, and preferred a 

complaint of fimt offence* against the petitioner. , the petitions 
filed a peltllon Impugidng the report and pray the 

Magistrate to make a fucfidal inquiry. In an order of fim 
Srd August In which he redted fliese facb the Magls|rate 
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dir ected the Sob-lmpec^ .to submit a report for proseeu* 
tion under sec. 188 and on tiie 84th August cm receipt of 
flie "report for prosecutfon” issued summons on the petitioner 
under sec. 18& The High Court hdd that the Magistrate had 
no ]urisdicHbn Pi^prosecute the peiiSoner either under sec. 
188 or sec. 811, Penal Code, on the oomidaint of tiiePoUoe 
Officer as sec. 199 (1) was a bar to his taking cognisanoe 
of the case exoefit on the complaint of the Magbtrate himself. 
Macpherson, J., said, "The learned Sessions Judge ti^illg 
p(8nts out that the alleged false information was gfren to 
the Sub-IMvIsiOnal Magistrate. Though the complaint had' 
been sent to the Sub-Inspector for inquiry and report, the 
petiHoner had actually given him no informaffbn. Accord- 
ingly sec. 199 (1) (a) of the Code of Criminal Procedure 
bars a complaint by the Sub-Inspector of an offence under 
sec. 188 dnce iSe mu not “tSe piAitc savant concerned’ or 
tSe eapeetoe of sacfi pubUc servant to whom the fa |y 
information punishable under sec 188 was given. If the 
offence b erne under sec. 188; no complaint of it could be . 
laid by any person except the Sub-IXidsional Magistrate 
himsdf. But the complaint * * * * properiy fell under the 
provisions of sec. 811 ; and it was committed in relation to 
the Court of the Sub-Divbonal Magistrate, sec. 199 (1) (8) b 
a bar to cognisance being taken of it except on the com|8dnt 
of that Court" 

(I) Ragarding the proseoutlon of an offoaoa under see. 182 
ooamitiBd bafora a Court 

189. When the offenee under sec 188 L P. C, b comndtted 
In Court, the prakUng. otRca or hb 'successor b the proper 
person to comfdabi. Such an officer does so in hbcapacHy 
of a public servant and not of a court. 

The capaciiy in wMch <xie acb^ b important to note in 
considering as to who b to be regarded as the superior 
offker of ttie person who has got the right to interfere in 
sudi complaints. The point becomes also important if there . 
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b a diange of the oCRcer ; and it becomes necessary to move 
the succ e sso r for maUng flie complidnL 

In Maint Mbsa v. IL, (1926) Lf L. 6 Pat 39 : s. c. 28 
Cr. L I. 3S3, 355 (Pal), it was pitied ' out that by the two 
dauses (a) and (6) of sub-secHon (1) of 195 Ct. .P. C, 
two iSsfinct classes of offences are refe r red to and ' that fliere 
are two distinct classes of persons by whom the comphdnt 
must be made in such cases before the' Court trying 
die offence can take cognisance of them. The first 
class of persons are the public servanb themselves whose 
orders have been disobeyed or brought into conlempL 
The second class b the Court in wMch, or in rdation 
to any proceeding in which, the offence has been committed. 

In regard to an offence under sec 182 L P. C, the only 
person who can compldn of the ofence must be the public 
servant concerned or hb superior, whether he has power 
to act as a Court bdng immaterial 

130. In ma6i Bax v. R, (1909) 11 C L. I the 
pelitkiper compldned to the Dbirict Registrar 2 uminst the 
of Sub-Regtatrar alleging that the Sub-Regbtrar 
misappropriated Rs. 13, paid to him 
by the petitioner on account of fees for a 
**^*"**“' commisrion. The District Registrar held an 

Inquiry, as the result of wMch he came to the conclusion that 
the complaint was false. He then forwarded the report to him* 
self as a District Magistrate. Then Blahi Bux was ordered to 
be prosecuted under secs. 182 and 211 of the Indian Penal 
Code. The order in ttib case was held to be wrong, for 
the infbrmaffbn being ^ven to the District Regbtrar, the 
Dbirict Magistrate was not the public servant in tids case nor 
was the public servant to whom he was subordinate ; and 
as to the offence under sec. 211, L P. C, it was held that 
there was no offence committed in or in relation to any 
prooeecffngs in Court 

. ISl. A different iriew seems to have been taken in the 
Icflowing- cases where subjection (8) of sec 195,- has -been 
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held to be applicable not only to clauses (6) and (c) of 

sub-section (1) of sec. 195 (in which the word "Court” 
occurs) but also to /:!. (a) of sub-sec (1) in oases 

when the pdblic 'servant concerned is a Court and the 

offence is contTiitted in connection with proceedings in 

which the public servant is so acting. Amnactialam v. 

Ponntawami, (1918) L L. R. 43 Mad. 64, 68. See also In ce 
Badittddin Sareftddia, (1933) I. L R. 47 Bom. 103 ; s. c 33 
Cr. L. ). 576. See post 1 134. 

It is submitted with due respect that the above 
cases unwarrantably extends the application of sub-sec t3f 
to sub-sec (1) in which the word "Court” does not occur. 

The Madras High Court subsequently in the case of 
Natacafa Pillai v. Rangaswmi, (1933) i. L. R. 47 Mad. 56, 
doubted the principle laid down in the case of AcanacSalam. 
See also the case of Maini Misses v. R., ante T 139. 


(3) Power of Superior Officers to Cbmplain 
for the above Offences : Subordination. > 

133. As stated before^ the compkdnt can be lodged by 
any public servant to whom such public servant is subordinate. 
"The subordination of one public servant to another may 
arise cither from express enactment or from the fact thj^ botti 
the public servants belong to the same department, one being 
superior in rank to the other.” Venkata sami v. NarasimSappa, 
(1908) 4 M. L T. 314 ; S. C. 8 Cr. L T. 400. 

The Registrar of the Court of Small Causes is subordinate 
to the Chief Judge of the Court. In t6e mattes of GovesdSan- 
das, (1903) L L R. 37 Bom. 130. • 

A Constable is subordinate to the Superintendent of Police, 
(R. V. GstsJS eSmdes Sbkas, (1873) 19 W. R. Cr. 33). 

The Secretary of a Municipal Bqeud is subordinate to the 
Oiairman. {In se SSeo Psasad, 1893 A. W, N. 31). • 

A Station House Officer is not subordinate to the Teduk 
Magistrate. (/?. v. Vetaudam PUted, (1888) L L R. 6 Mad. 146). 
In Msttjatniag Psasad v. Raauao, (1986) 96 L C i866 : 



106 frROSeCUtlON IN caSbs, Ioh. VII 

& c. 87 Cr. L. J. 1010 (Nag), It was held that a 
process-server in Central Provinces is subordinate to a 
Nasir, District Judge or Judidal C^missloner and not to a 
Sub-Judge and a coinpkdnt of an offencb stated in sec. 195 
(1) (a) in which the former is concerned ap be tiled under 
sec. 195 (1) (dr) of the Criminal Procciluro Code onig bg 
him or ang one of the persons to whom he b subordinate and 
not bg the Subordinate Judge or bg ang othCT Judge, even an 
Additional Judicial Commissioner who is no more an executive 
superior of the process-server than the Subordinate Judge.* 

The Police is not subordinate to the Honararg Magistrate, 
(P. v. Baldeo; 1895 A. W. N, 158), or to the Township 
Magistrate ; (^. v. MUtan, 1. L. B. R. 101). Neither the Police 
nor the Sub-Magistrate is subordinate to the Ses^ons Judge, 
Reddi Remit Reddi v. Public Piaseador, (1914 15 Cr. L. J. 
612 ; & c. 85 L C. 584 ; 87 M. L. J. 586. 

A Village Munsiff or Village Magistrate is not subordinate 
to a Sub-Magistrate. Ventcatasami v. NatastmSaysia, (1908) 
18 M. L. J. 584 ; s. c. 8 Cr. L J. 400 : dissenting from R. v. 
l^eioMiaa, (1881) L L. R. 4 Mad. 841. See also the case of 
PalllkufiedSan v. liudda Goundou, (1983) L L R. 47 Mad. 889, 
which followed the case of Venkatasami and dissented from 
Perianncais case. 

A Police Officer is not subordinate to the Sub-Divi^onal 
'Officer who is after all a Magistrate of the first class. 

133. There is a conflict of opinion as to whether Police 
Officers are subordinate to the District Magistrate. 

In Ramasors Lott v. /?., (1900) L L R. 87 Cal. 458, it was 
held that though the Police Officers in a District arc generallg 

AreiioiiGe OKI- *<> fi*© Wstrict Magistrate, the 

subordination contemplated bg sec. 195 Cr. 
P. C. was not such subordination. That 
subordination contemplated some superior officer of Police. 

* Aiocotding to the Calcutta High Court a piooess-servcr b sutwr- 
dinatc to the Nazir. See High Court's General Rulc^ nd Greuiar orders. 
(Gvll), p. 12. 
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This decision was dissented from in R v. Sfiib SingS, (1904) 
I. L R. S7 AIL S99; in which it was pointed out that the 
Calcutta High Court orerloobed the provisions of sec. 4, para 
(S) of Act V of j[861. The said para runs as foUovrs : — 

**1116 adminisIratiSn of the Police throughout thd tocal 
jurisdiction of the Magistrate of the district shall, under the 
general control find direction of sucS Magistrate, be vested 
in a District Superintendent and such Assistant District 
Superintendents as the Local Government shall consider 
nccessaiY.” 

The Punjab Chief Court in Sfiibbn v. AV (1909) 5 1. C. 
899 : s. c. 6 P. R. 1910 Cr. : 11 Cr. L. |. 952, took tlic same 
iriew as the Allahabad High Court and pointed^ui that the 
case of Ramasorg lall was practically difFerred from in R. v. 
Sarada Prosad CRatterjee, (1904) L L R. 39 Cat 180. But 
the case of Easton SingR v. kirpa SingR, (1993) I. L R. 
4 Lah. 130, has followed the case of Raniasory Lall. 

The Patna High Court in the case of Kantir Missir v. R^ 
(1999) 30 Cr. L j. 710, held that the expresaon "authopfy to 
which such public servant is subordinate" in see, 195 (5), Cr. P. C, 
is very wide and connotes apparently a more distant and 
general entity than a depatmental superior and cover the 
District Magistrate in relation to the Police of* his 
disfrict 

134. A Sub^IMvbional Officer as a public servant, is 
subordinate to the District Ma^tralc with reference to sec. 195 
(1) (<4, and sub>sec. (3) of 195 Cr. P. C, but is 
■ saViMvMmMi subordinate to the Session^ judge with reference 
to clauses (6) and (c) of the said section. But 
see the case of In re Badiaddln Sarfuddin, (1992) I. L, R. 47 

Bom. 109 : s. c. 93 Cr. L. ). 576: 68 1. C 416. 

• 

$.35. The public officer concerned is one to whom tfte 
false InfoniiaKon is given and not one who 
eonemed" makes an Inquiry regarding it ; (compare the 

:proe^ure ut/W sec 911 in such cases). 
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In AsmatuUa v. H, (1899) 4 C. V. N. 366^ a Deput? 
Commissioner upon recdvins a peHtion a^iunst a teSsHUdar 
and others of the locality, referred 'the tmatte; to the Sub> 
Divi^nal Magistrate for inquiry and report Vpe Sub>DivIdonai 
Ma^strate in consequence of an oi;rinionr formed by him 
during the inquiry, proceeded to try the petitioner who was 
one of the persons who made the petition ^priginally to the 
Deputy Commiffiioner, and convicted him under sec. 188 
L P. C. The con^ciion and sentence were set aside by the 
. f figh Court ; and it was hetd that the Sub>Dtvi^naI Magistrate 
clearly had no jurisdiction to institute these proceedings, in- 
asniuch as the complaint which led to the trial was not 
made to him but was made to the Deputy Commissioner, 
without whose previous sanction or a complaint (now under 
the amended section only on “complaint)," no trial under 
sec. 182 could be held. But-scc Lacfimt SiagA’s case, (1984) 
25 Cr. L I. 972; IT 128, 225. 

B.— Cognisance of offences under sec. 811 1. P. C. 

136. Offences under sec. 211 L P. C., may be clasrified 
under two heads, viz., : — 

(1) those that are not committed in or in relation to a 
proceeding in Court, 

(2) those that are committed in or in relation to any 
proceeding in any Court. 

137. (1) Offences not committed in or in relation 
to a proceeding in Court 

Section 195 being * an exception to sec. 190, it follows, 
where the exception does not cover a case, the general law 
laid down under sec, 190 Cr. P. C, applies. Thus offences 
under sec. 211 I. P. C*, which are not committed in or in 
rel&tion to any proceeding in Court (so as to come under 
sec. 195 Cr. P. C.) can be taben cogiffeanoe of either on a 
complaint or on a police report or on the Magistrate's own 
knowledge or suspidon. 
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138. AccordinslY when a false choree is made onlf to 
Private pctann PoMce and whcn the person mokine the 

a’caae^Sraix. , f^Jsc; chorjfe has not complained to the 
311 1 , p. c. Maeisirate and when no Court proceedings 

have ensued there js no occasion for any Court to complain. 

The Court taking cognizance of the offence under sec, 
211 I. P. C, in such cases derives its iurisdiciion from the 
report of the Police ; and the Court may also derive ]urisdic> 
tion by a petiUon of complaint filed before it by the person 
against whom a false accusaUon was lodged before the 
Police Officer. In such cases sub>se& (1) cl. (6) of sec. 195 
Cr. P. C. does not apply and is no bar. 

In the case of BSoIu v. Piino/i, (1927) 28 .^r. L I. 934 : 
s. c. 105 L C. 454 <Nag), Punaji filed a complaint in the Court 
of the Sub-Divisional Ma^rate against the applicant Bholu, 
under sec. 211 I. P. C. The complaint against Bholu was 
that he had specifically reported to the Police that Punaji 
and other had committed arson in respect of burning of the 
house of one Dewaji, and that the Police, on inquif^ had ' 
found that the information .was false and malicious one. The 
Sub-Divisional Magistrate held that, the complaint in wrifing 
of the Police Officer who took report was necessary 
under sec. 195, (1) (a) Cr. P. C, and as this %as not Jorit^ 
coming he would not enicrtain the complaint. The complainant, 
Punaji, applied in revirion to the Session Judge for reversing 
(he order of the Sub-Divisional Magistrate. The Sessions 
Judge in reversing the order held that no complaint by the 
Police Offleer was necessary in the circumstances of (he case 
directed the Sub-Divirional Magistrate to make further inquiry 
into the complaint The applicant Bholu made an applicafion 
for revision before the Nagpur Judidal Commissioner’s Court 
against the said order of the Sessiops Judge. In confirming 
the order of the Sesrions Judge, the Nagpur Judicial Gbm- 
nfisrioner’s Court observed, "It might well be that, in a case 
like the present the definite intention of the Legislature, when 
a person like the non-applicant- (PunajO, in this case has had 
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fedse informalfon siven aflainst him to the Police, and the 
Police, have taken no action be?ond the necessarv inquiry 
made to satisfy themselves that the informefion was false, was 
deliberately to leave the door open to the person aggrieved 
to have his remedy by direct complaint undersea 211 L P.C” 

The Lahore Hiqh Cburt in the case of Mufkaamada v. R., 
(1928) 1. L R. 9 Lah 408, dissented from the decisions of 
Cattdma (19 P. R. Cr., 1917), Hardwar Pal, H. L. R. 34 All. 
SSSU, and followed Kashiram, (I. L. R. 46 AIL 906). In the 
ease of Mtifiamtnada, mentioned above, the cccuscd made a 
report to the police station which implicated {inter alia) 
the petitioner Rausahan Bcq against whom, however, no 
proceedings were taken by the Police nor was he put upon 
his trial before any Ma^strate, it was held that sub-sec. (1) 
cL (b) of sec. 195 Cr. P. C., did not apply to the prosecution 
of the accused by Rauscihan* Beg under sea 211 1. P. C : 

. the office alleged (hereunder not having been committed 
*1n or in relation to any proceedings in any Court” within 
\he meaning of the clause. 

139. • When an offence under sea 211 1. P. C, is not 
commi tted in or in relation to any proceeding in any Court, 
a Magistrate may also take cognisance of the offence upon 
informiitton rwcivpd from any person other than a Police 
Officer, or upon his own knowledge or suspicion, that the 
offence has been committed. See sec. 190, sub-sec. (1), 

cl, W. 

140. In (he case of R. v. S/!am Lall, (1887) L L. R. 14 
Cal. 707 (F. B.), Sham I.all on the 15th March 1887, gave 
information to the Police that Muni Lai and others had looted 
his crops. The Police investigated the matter, and, reported 
that the land had been sown and cultivated by Muni Lai and 
the case involved a quesilpn of title, and they, therefore, 
retuihed the case in C Form as "false ovrtng to a quesHon 
of fflie being involved.” This report dated the 22nd March 
.was forwarded to the Dblrict Magistrate vrtio on the 24th. 
Mairdi perurtng the report dedared the charge falser and 
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ordered a prosecution against Sham Lall for having brought 
a false complaint On the S4th or S5th March, Sham Lall 
appeared befqpe the Dktrict Magistrate, and ashed to have 
his witnesses summoned and the case tried. This application 
was rcfcctcd on the 31st March ; on the 1st April Sham Lall 
made another application to the same purport, but this 
application was,, on the 5th April, also refused. The case 
bdng referred by the Sessions Judge to the High Court, one 
of the questions before the Full Bench was, "Had the 
Magistrate, upon the report of the Police, dated the SSnd- 
March, 1887, Jurisdiction to mahe the order' of S4th March, 
1887 T It was held by the Full Bench that the Magbtrate 
had Jurisdiction to take cognizance of the case upon the 
police report ; Petheram, C. J., said. "The facts alleged, if 
tiicy arc true, might constitute an offence under sec. Sll, and 
a Magistrate may take cognizance of such an offence if it is 
properly brought before him ; and it seems to me that, 
wfiere a state of facts is beoastit to , tiis notice by a police 
report, wfiich affords ground foe supposing tffat tffe Offence 
Has been committed, fie ffas Jurisdiction under sections Wf and 
193 (now sec. 190 and 193 Cr. P. C.), to inquire info or try 
the charge himself, or to send it for inquiry or trial to one 
of his subordinates." 


The same '^ew was taken in Gangadfiar Pradfian v. /£, 
(1915) L L. R. 43 Cal. 173, 177. and in R. v. Haedwat Pal. 
(1912) I. L R. 34 Ail. 522. 

141. It has been held that when a Police Officer after 


investigation reports the case to be false, a Magistrate is 
competent to .fake cognizance of the ease, for the Magistrate 
derives his Jurisdiction to try the charge under sec. 211 from 
the police report Tyabulia v. R, (1916) L L. R. 43 CaL 
1152; s. c. 20 C V. N: 1265 ; 24 CJ. ). 134. 

142. The "police report” or “report of the Pol&" 


„ MeulBS of 
"Mdlee Mport." 


is not defined in the Code of Criminal 
Procedura The technical meaning of the 


words "police report" is the report of the Police Officer 
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in cognisable cases under sec 175 Cr. P. C. In R. v. Sada, 
(1901) L L. R. S6 Bom. 150 (F. B.) ; in CfOdambacam Piltai 
V. R^ (1908) L L R. 32 Mad. 3 ; and ki li§airab CSandra 
Hama v. JP., (1919) L L. R. 46 Cal. 807, it was held lhal 
police report of a non-coQnisablc case is « "complaint" under 
sec 4 (/!). After the Amending Act of 1923 the 
matter is not of importance. < 

143. An allegation made to a Magistrate about an offence 
vrith a view to his taking action under the Code is all that 
is required to bring such an allegation within the terms of 
the word "complaints" as defined in the Code and the so> 

report of the Police Officer, fulfils the requirements of 
the word "complaint,” and it is immaterial whether the prayer 
to prosecute the accused is made in a separate form or is made 
in the course of the report on the original case See ante 
IT 71, p. 51 and 7 76, p. 57 (foot note). 

144. Before the Amending Act of 1923 the wording of 
sec. 190 (6) was "upon a police report of such facts." The 
wonts have been substituted in the Amended Code as "upon 
a report in writing of such facts made by any Police Officer." 
The amended section, therefore, includes report of Police 
Officers in cognizable cases as well as reports in non- 
cognizablc cases under sec. 155 Cr. P. C, and a new clause 
iaa) has been added to sec. 200 Cr. P. C., doing away vrith 
the necessity of examining the Police Officer making such a. 
report. 

In the case of Prag Datta Ttwari v. R^ (1928) 111 I. C. 
858 : s. & 29 Cr. I« I. 938^ the question arose as to whether 
the Magistrate had the povrer to take cognizance of an offence 
under sec. 211, on a report by a Police Officer. In this 
case, "the Superintendent of Police who completincd did not 
take action under sec. 195, (1). The High Court held that the 
l^olice Officer can make a report in writing of facts relating 
to a non-cognizable offence also, and on such report the 
M^^istrate can take ■ cognizance of the offence. Under sec. 
190 (6) cognizance may be taken of an offence upon a report 
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In wilfing of such fads made b? any Police Ofllcer. In fhe 
case of PtMic Prosecutor Rataavetu CSeUg, (1996) I. L. R. 
49 Mad. 5S5, If was * held by a Pull Bench that by virtue of 
sections 190 (1) (6) and 900 latd Cr. P. C, Magistrates 
mentioned in sea )90 are entitled to take coynieance of even 
non-oognisable offences upon a report made in writing by a 
Police Officer wflhout examining the officer upon oath." 

The wording of sec. 190 (1) (6), however, was amended in 
1993. The words "upon a police report of such facts," have 
been omitted and in their places "upon a report in wrifingofsuch 
facts made by any Police Officer" have been substituted by 
Act XVUl of 1993, and a new clause has been added to sea 
900 Cr. P. C, doing away vrith the necessityiof examining 
the complainant when the com(daint is made by a Court or a 
pubUc servant in writing. The ot^ect in altering the words 
"police report" seems to avoid* the same meaning being 
attached to these words as has been given to them in other 
parts of the Code, as for instance in sed 170 Cr. P. C 

The Select Committee of 1916, bi altering words of .clause 
(6) of sec. 190 Cr. P. C, remarked that the words *"poIice 
report" in sec. 190 was ' not intended to be a technical 
expresdon but was used to cover any report made by a 
Pcffice Officer. It may be noted that the Legislature ivhilff 
alteting the words of sec 190 (6) did not make any alteration 
in the definiffon of the word "complabif ’ as given in sec. 4 
(4) of fhe Criminal Procedure Code. The result Is that 
although the word "complaint” as defined in sec. 4 (4) will 
not indude the report of a Police Officer in a cognisable 
case^ it will indude that made in a noi^cognisaUe one. See 
A V. JUAmswami (1997) 99 Bom. L R. 749 : A L R. (1997) 
Bom. 440^ 449: 98 Cr. L L 939 ; and RadSOta v. Hamid AU, 
(1996) L L. R. 54 CaL 371 ; s. c. 98 O. L). 316. 

145. The quesKon before the Puli Bench in T6e PuBlic 
Ptoseador v. Rainavdu CRettf, (1996) L L. R. 49 Mad. 5S5, 
was whether the commitment on a charge of a non-cognisable 
offence upon .a . police report was OlegaL The Pull Bench 

15 
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was of oi^nion that a narrow construction on the word 
"report" in sec. 190 (l) (d), should npi be placed as Indudinc 
reports of cogtdzable offences. The Full' Bench sdd, "yHiile 
the section Itself speahs of 'any offence/ we think that an 
attempt to limit its appUcaHon to one 'particular class of 
offences is not warranted by the laneuage used,” (p. 535). 
See also MolmaHi Das v. (1993) 83 1. C. 698 : s. c. 96 
Cr. L I. 68 : 98 C. W. N. 490,499. 

It will thus be seen that the report of a Police Officer 
ai^it the offence under sec. 911 is good enough for the 
Magistrate to take cogiffsance of the offence. 

(2). Cognisance of cases under sec. 911 committed in, 
or in relatioK *o, a proceeding in Court 

146. Section 195, sub>sec. (1) cL (6) provides that in the 
coming under the above class the only authorily to 

mabo a complaint is the Cburt in, or in relafion to, procee- 
Hing s before which the offence is alleged to have been committed 
or some other Court to which such Court is subordinate. 

147. The object of the law has been stated fn re 

Patanmwaean Nambodrl, (1915) I. L R. 39 
Mad. 677, 679, where Ayling, )., pelted out 
m Cr. p. c. ol^ect of cL (6) of sec 195 Cr. 

‘P. Cl. is to save tSe Ume of Cebninal Courts •, being, wasted and 
excused persons being needlessly harassed by erecting a safe- 
guard against rash, biueless or vexatious prosecutions for the 
ofimees specified. It aims at doing so by providing that 
where, prior to the insUtuffon of the criminal prosecufion, a 
properly constituted Judicial tribuiud has placed iisdf in a 
porition to determine whether the fads consfitutbig the oifence 
really esdst^ the Criminal Court should decHne cognisance 
unless that tribunal has, in effect, certified that in its opinion 
the complaint b one worthy of investigation." 

- ^148. Now, an offence under sec 911 may be committed 
In Court if the false charge b laid there or it may be oom« 
mitted before the'Polioe in the first instance with simulianeom 
or subsequent proceedings In Court. 
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If tbe false charge Is made in Court the olfencc is committed 
in Court and so it cooik within the perview of sec. 195 
sub-sec. (1) cl.*(h). !f it is made sfanulianeously with a proceed- 
ing in Cour^ the offence obviousl? is committed in relation 
to an existing proceeding in Court and it requires a complaint 
by the Court concerned. 

149. Thus Vhere an information is lodged with the 

^ Police and the Police on inquiry reports It 
■Mtiim u lodsed io be false, but the informant, by an applica- 

wriyii pollOC WOO ffC* m 

«on to a Magistrate, insists on a iudjslal- 
investigation, he is deemed to' have made a 
"complaint” in Court and in such cases a 
complaint by the Court itself under sec. 195 /1V(6) Cr. P. C, 
is necessary before cognisance of a case under sec 211 
L P. C, is faben irrespective of the false charge made to the 
Police. See the case of SSaUtA Muikunmad Yassin v. A?., 
(1924) L L R. 4 Pat 323, post T 155. 

Where a person lodged an information against another ^ 
before the Police, and subsequently tiled a complaint qgainst 
the same person for the same offence before a Magistrate 
and the latter discharged the accused, finding the comi^aint 
to be false; it was held by the Rangoon H^h Court in the 
case of Mims Pe v. Mams C/kaa, (1928) 112 I. C ^168 » 
s. c 29 Cr. L I. 1044^ that the complainant could not be 
prosecuted for an offence under sec 182, Penal Code, on a 
complaint by the Police; but could be prosecuted only for 
an offence under sec 211 of the Code upon a complaint by 
the Magistrate before whom he kdd the charge. 

150. In GSaslamm Sinsd (1926) 96 I. C 870 : s. c. 
wbcM m I II r- 27 Cr. L I. 1014, a servant of the accused, 

Qhaslawan, raised an alarm on the 9Bi 
!!rS!S;V?MiS? October 1925, that .a dacolty was being 
tte CmS^bimi commuted. The cBauUdac of the viltege 
bdng informed that there was a rlaoofty in 
(he Thahurs’ qualers, vrent fiiere not to the 
accused's house but io the houses of certain oflier Thahurs. 
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These Thaburs caused a report to be made at the thana that 
the accused had made a false alarm, of the dacoitr. On the 
other hand, the accused srithout Qoing to Ihe thtina or mafalns 
any report to the Policy on the 10th October, filed a petifion 
in Court against certain persons, charging tfiem with dacotty. 
That night, at about 11 P. M., on his return after maUng tMs 
complaint, he made a statement to the Police, in answer to 
quesfons put by the Sub>Inspeetor, saying that he had filed a 
complaint in Court and fiiat he had been dacoHed by certain 
■ persons. The Police upon investigation found that the 
complaint was falser and the Deputy Superintendent charged 
the accused with having falsely charged lagan Nath and 
others before Ibe Sub-Inspector of Police with having committed 
dacolty, and he was put on his trial before the Sub-Divisional 
Officer of having committed an offence punishable under 
sec 811 L P. C The High 'Court set aside the proceeding 
observing tiiat ""as proceedings Sad been actua/lg iedatn 'in 
Court and as GSaslamm Sad made no report to tSe Police 
bat Sad answered questions put to Sim bg tSe Sab-Inspector, 
H was not competent for the Deputy Superintendent of Police 
to proceed agednst Ghaslawan, under sec 195 of the Criminal 
Proceedure Code, for an offence punishable under sec 811, 
yrhei) such offence is alleged to have been committed in, or 
in relation to, any proceeding in any Court, it is necessary 
for the. initiation of those proceedings that there should be a 
complaint in writing of such Com! * * * In fact; the reason 
for filing the complaint in Court instead of gcHng to the Police 
was told by Ghaslawan to be that he expected to get no 
salisfadlon out of the Police Under these circumstances, it Is 
imposdble to say that, when Ghaslawan made his statement to the 
Sub-Inspector, he was mooring the Sub-Inspector to do anything 
or that he was charging,, the thirteen persons of an offence. 
Ifehad already charged them, and the' case was pending in 
the Court of the Magfsfrate," After setting aside the proceeding 
the Court observed, "These of course^ udil not prevent the 
fidtiaiion of any proceedings by the Magistrate before srtioin 
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Ghaslawan complained, if that Ma^irate think lit to take 
acHon.” 

• » 

151. Novr* the question arises, what b meant by the 

word "proceeding.” The word "proceedinff,” 

wnrrf***!inirrriitiiy'' ^ enough to cover a proceeding under 

contemplation before a Criminal Court 

though it may* not have be^un when the offence was 
committed. See the case of In re Vasadeo RamcGandta JdsSi, 
(19SS) 24 Cr. L I. 171 : s. c 71 I. C 523, (Bom). 

The words "in reiaflon to any proceedings” in sec J25, 
cIs. (a) and (6) of the Criminal Procedure C^e are very 
general and wide enough to cover a complaint made to a 
Court on which no proceeding may have bern* commenced 
by the Magistrate. See the case C&uHeemal v. (1929) 117 
L C 147 : s. c. 30 Cr. L I. 739, (Sind). 

152. In the case of Pacameswaran Nambtuki, (I. L R. 39 
Mad. 677, 679), AyUng, J., said, "I see, no reason why thb 
safeguard (complaint by Court) should be limited to xases 
where the offence b committed pendenti Ute and shodd not 
extend to cases of fabrication of false e^dence in advance, 
lb desiraWity b fust as great in the one case as in the other. 
It is, of coarse, necessarj! i&xi iSe “proceedings^’ in ang 
Court referred to in clause sfioatd be actaattg insftbded 
before tSe Criminal Cmirt is caked to take cognbeance <d We 
offmee. If it b not there is nothing in sec 195 to prevent 
the Cburt from taking cognLnmce of the case. And once the 
Court has lawfully taken cognisance of the case, Hs furisdiclion 
b not affected by the subsequent comiqg Into existence of a 
circumstance which would have barred Hs furisdicifon if it 
had eidsted at the fime of insHtution.” 

155. In the amended Code of 1^, the wording of sec 
195 (1) (6), has been altered. In the (9d section the words 
were "when the <^ence b committed in, or in relation to etc,” 
whereas the present wordings are "when the offence b 
gUeged io have been commHted bi, or in rekrtion to etc” 
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. 154. These word have been subslihtled probably to meet 
the criHdsm of PfHoU, in R. v. B&atanl Das, (1915) L L R. 
58 AD. 169, 178. It was pointed out* by him that the wording 
of sub-secHon somewhat lacks precision. "To forbid a Court 
'to take cognisance' of an ‘offence committed by a party’ is 
open to the criffdsm that no Court can decide whether an 
offence was committed or not; until after it has taken coyni- 
sance. It seems necessary, therefore, to read the word 
'committed' as equivalent to the e x pression 'alleyed to have 
. b^ committed." 

^55. The decision of the case of Datoga Gope v. R, 
(1985) L L R. 5 Pat 33 ; s. c. 86 Cr. LI. 
tcUttoB to a“pi£ 1869, is instrucHve and important on this 

In Court. ^ «« 

pcrint There the petitioner, Daroya Gope, 
on the 5th January 1985, laid an information before the 
Ifollce oomplaininy that his landlord and others had fordbly 
carried off nine maunds of paddy from his house. The 
bivesiiyatiny Police Officer reported the case to be false, and 
' on the 3rd February under the orders of the Inspector, he 
submitted a formal complaint charyiny Daroya Gope; the 
petitioner, with offences under secs. 188 and 811. In the 
mean time on Ihe 83rd January the peHtioner filed a formal 
complaint before the Sub-Dividonal Mayistrale repeatiny the 
alleyalions made in his information to the Police. On the 6th 
February, 1985, the Sub-Dfvirional Maybtrate, after persusiny 
the Police report dismissed the complaint under sec 803 Cr. 
P. C, and on the same day, he passed the followiny order on 
the -Sub-Inspector’s written complaint of ffv: 3rd February: 
‘^mmon Daroya Gope under secs. 811-188^ Indian POnal 
Code for 84th Fubruary 1985." 

The case came up in revision before the Hiyh Court It 
was uryed that the prqpecution cannot proceed without the 
. • written compMnt of the Maybtrate vrfio took 

NMoo^to a pro- coynteanee of the peffifoner's complaint on 
the 85lh January. The Hiyh Court observed, 
‘In the present case the record i ny of the complaint of the SSib' 
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January was a fudidal prooeecUng, and the first question Is 
whether laying a false infpmiafion before the Police on the 
5lh January wfis an offence committed in, or in relation to, 
the complaint which was lodged by the petitioner before the 
Sub'Divisional Ma^strate on the 85th lanuary.” 

"Admittedly the offence was not committed in the fudklal 
proceeding. But'* was it committed ‘in relation’ toit? * * * * It 
is r lfmr that some of the offdices enumerated In the clause 
are of being committed in relation to a fudlclal 

proceedtaa wtik6 did not exist. Fatse evident, for instance, ' 
may be fabricated for a contemplated suit or property 
may be fraudulently concealed in contemplation of an exeention 
proceeding. TSe clause appites if tde ituitcial vroceedtnp is 
in existence at tHe time vefkn it is sought to prosecute tSe 
odendar for tfk offence In question." 

"With regard to a false information to the Police, it may 
be argued that the offence is a contempt which cannot 
possibly be said to have been committed In relation to’^ any 
subsequent contempt, each repetition bdng a separate 
independent and complete act. On the other hand iftwodffences 
are even remotels connected bs tfk relationsfiip of cause and 
effect, then ttk first maj be said to Save been committed in, 
or in- relation to ttk second, it may be that the commission of 
the latter offence may never have been Intended, but if it is 
in fact the consequence of the former offence then sec. 
195 appUes. Here it may be said that the laying of the 
false charge on the 5th January caused the Police to submit 
a report against the petitioner which in its turn caused the 
pefiHoner to Institute a ludidal proceeding before the Sub- 
Divisional Magistrate by lodging the complaint of the 8Slh 
January and that therefore the offence of the 5th January 
was ^mtnWted In relation to a Judicial proceeding.* mb 
was the line of reasoning in R. v. Hardwar Pal, (1918) L L R. 

• See die cme df Naxir Maud v. (lOM) 100 I. C. 708 {t.c. 
28 Cr. L. J. 82*. (C), pest ^teo. 
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34 AIL 5fiSL On the other hand, in JagM CSandta Maaaandar 
▼. R, (1899) 1. L. R. 96 CaL 786, the offence of fabrication 
of fabe evidence was said to have l)een Committed by a 
Police Officer in the course of an invcsfigation ; bat it does 
not appear tbaf any Judicial proceeding hiiowed as a resutt 
of iSai investigation and tikrefore it was 6^d iSat no 
sanction under tSe Criadnal Procedure Cork of 1898 was 
required. In Brown v. Ananda Lai Mutlki, (1917) LLR. 44 CaL 
660, (see post V 159L a charge of theft was lakl before the 
Pq\i^ and was followed up b? a complaint in Court upon 
which process was issued and a trial held. After his discharge 
in this trial the accused sought to prosecute the compkdnant 
for laying false charge before the Police and it was held 
that this could not be done without a complaint under 
clause (6) of sec. 195 from the Court which discharged the 
accused, fn re Parameswdran Nambudri, (1915) L L R. ^ 
Mad. 677, the difference belween clause (<d and clause (b) 
of sec. 195 was pointed out and it was held that clause (b) 
was applicable in a case where the offence of fabricating 
false -ovldence was committed in respect of a promisory note 
before the institution of a civil suit for its enforcement 
and where the application to prosecute the offender under 
ficc. J93, Penal Code, was made after the institution of 
such suit. In SSaiMS MuSammad Yassin v. R, (1994 LLR. 
4 Pat. 393, a complaint was lodged before the Magistrate 
after ttie Police had reported 'the information lodged by him 
to be false. It was sought to prosecute the complainant for 
laying a false charge before the Police without a complaint 
in writing by the Magistrate who toob cognbance of the 
complaint. It was held that sec. 195 applied.” 

***** Therefore, in the present case the order Of the 
Sub-Diidsional •Magistrate, of the 3rd February summoning the 
VsP petitioner under sec 911, Penal Cod^ was ^thout 
luriKtiction on the ground that the offence was gommMtori 
in relation to a }udiclat proceeding instituted before the 
Sufai^Divlsionai Magistrate on the 95th January and that the 
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complaint in writing of the Court was necessair under 
daoses (6) of's^ 195.” « 

The same view was taken in S&cdfcR MaSammad Ycasin 
V. IL, (1924 L L P 4 Pat 323. There the information was 
lodsed with the Police and the Police on inquiiy reported it 
to be false, but the informant, b^ an applicaiion to the 
Magistrate, insisted on a fudidal investigation. It was held 
that the informant was deemed to have preferred a complaint 
to the Magistrate and that a sanction (now a "complaint”) bg 
the Court itself under sec. 195 (1) (6) Cr. P. C, is requBAfc 
before cognizance of an offence punishable under sec 211 
L P. C, can' be 'taken in respect' of the false charge made 
to the Police, irrespective of whether the Ma^strate has 
investigated the complaint or not. 

The learned Asdstant Government Advocate sought to 
dMngidsh TasebuUa^s case and Btowtis 
wnusatioii br the case on the ground . that the ' complaint 

Court. 

was not investigated bg the Court. Pos^ 
)., said, ^o m? mind that cannot medie any diffdvnoe in 
favour of the prosecution. The complainant was entitled to have 
his complaint inquired into and the fact that no inquiry was 
made cannot be made a merit in the prosecution. The 
absence of an invesffgation cannot be made a grouncf of 
distinction. The point is that by matcinft His complaint to iSe 
Court, ttie infmrmant fias wltMtawn tde tntbrmation Aom 
/iSe category of mere police proceedings and fias raised it 
to a category a/’ a proceeding in Court. This necessitates a 
complaint by the Court if the informant Js to be proceeded 
against. TilSe matter is no longer In tSe Sands of tSe PottCe 
but is witStn tSe cognisance of tSe Court itselC' 

In the case of Cliuiiermal v. R, (1229) 117 L C 147; 
30 Cr. L J. 73S^ (Sind.), it has been h^d that when a fairg 
information is given to the Police and at the same 
time a comi^nt- Is made to a Magbtrate on the same facts 
and the same charge, a complaint in wriHng by. such 
Magistrate under sec 1^ Criudnal Procedure COd^ is 

16 ■ ■ . ■ ■ 
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essential for the prosecuHon of the complafnant even though 
the Magistrate mag have taken nK funther jproceedings on 

file complaint presented to him subsequent to the information 
to the Police. Under such dreumstagees a trial without 

such a complaint is bad. This case has relied upon the 

cases of Tajieballa, see post IT 158; Beovm^ see post IT 159: 
Sfiet^ Samir, see T 165; Ram CSand v. /?., (1998) 115 
L C 313: s. c. 30 Cr. L h 399, (Sind) ; Martin, see 

post T 991; Mdunp Pe v. Maanp CSaw, (1998) 119 L C. 
%b: s. c. S9-Cr. L I. 1044; and MaSammad Yassin ; see 
supra. 

156. In the case of ^amd/Sdr/ Gope v. R., (1998) 110 
L C 919: s. d 99 Cr. L. ). 660, (Pal), the accused lodged 
an information of arson before the Police: The Police 
reported the charge laid, b^ him to be false and ashed 
for his prosecuhon under sec. 911 I. P. C This report was 
put up before the Ma^strate on the 18th July, on which date 
the Magistrate accepting the police report summoned the 
accu^ under sec. 911 I. P. C., firing the 3rd August for 
appearance. On the 95th July, the accused filed a narafi petiHon 
(£ e., a petition Impugning the correctness of the police report) 
before the Magistrate requesting him that the complaint 
lalS by him may be proceeded with. After a week’ the 
Magistrate passed the following order upon this petition : — 

“The petitioner is already being proceeded against under 
sec 911 I. P. C Keep this pendinj; till the dedsion of the 
other case against the petitioner." 

On the 18th ^ugust^ the Magistrate committed the 
accused to the Court of Session. Then on the 91st October 
the accused moved the Sessions Judge of Monghyr to quadi 
the commitment and to have his compirint of the 95th 
Jidy, legally disposed of. This was reeded' mainly upon 
. the ground that the accused (petilion6r) .came too late. After* 
wards the accused moved the ffigh Court for quashing 
the- order of commitment 

The H^h Cburt quashed the otfler of commitment holding 
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that the petition tiled b; the accused before the Magistrate 
amounted to a complednt within the meaning of sec. 4 UH of 
the Criminal Procedure Co« which had to be disposed of 
before an acHon against the accused could be taken under 
sec Sll 1. P. C, and iHe commitment of the accused before 
the disposal of the petition was consequently illegal The 
High Court directed that the complaint of the accused, 
dated the S5th July, be disposed of in accordance with 
law. 

Jwala Prasad, remarked, "It is true that the Maglsb^ 
was competent to take cognisance of the offence under 
sec. Sll upon the police report under sec. 190 (h) Cr. P. C, 
and that it is not essential, though desir^blo^ to give an 
opportunity to the complainant to prove his case before 
him; but if the complainant aggrieved by the police 
report files a petition of protest 'and desires his case to be 
inquired into by a Magistrate he takes the case out of the 
hands of the PoUce and subiccts himsbif to the Magistrate: 

m 

In other words tSe case ceases to relate to a police peoeeedinp, 
and it appertains io a proceeding b^ore t6e CoatL Thbs the 
complaint lodged before him would bring the case under sec 
195 (1) (6) of the Code of Criminal Procedure which requires 
gn mplain t of the Court for prosecution of the complainaat In* 
case his complaint is found to be false. That piTTdsion of the 
Code of Criminal Procedure contained in sec 195 is imperaflve 
and it affects the juriseffeffon of Courts to take cognisance of 
an offence under sec Sll except as set forth therein." This 
case followed the case of MtiSammad Yassin v. 151, see ante 
H 155. 

It is worthy of note that the investigating Pdioc OflSoer 
sent up by this case under secs. 53S and 394 I P. C, 
which are not covered by sec 195 Cr. P. C, but which 
are closely connected with the offence under sec l86 
L P. C 

157. In R. V. Wt6a MaSadu Barase, (19S7) 99 Cr. 1. ). 
995 : c c 107 L C.54 (Bom)* ffw accused made a complaint 
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lo the Police which was found to be false and he was 

committed for trial to the Sessions Court for 
■MerT^oomnitaien" an offence Under 'sec 911 L'P. C After the 

—BO bar fo fhe trial. 

committal order was passed and on the same 
day the accused made a dmilar complaint lo the Maylsirale and 
g^miwitl ed before the Sessions Court that the committal 
proceedings should be quashed as there waj no complaint in 
writing by the Magistrate within the meaning of sec 195 
Cr. P. C It was held by the High Court on reference that 
the^prindple that where a complainant makes a complaint to 
the Polite and subsequently makes a g'milar complaint to the 
Magistrate, the complaint to the Police merges in the compbdnt 
to the Magistrate and the complainant cannot be prosecuted 
for having made a false accusation without a complaint by the 
Magistrate^ was not applicable to the case inasmuch as there 
was no complaint to the Magistrate at the time of the committal 
order, and that the committal order was, therefore, perfectly 
valid. Fawceti, J., added, "In our opinion it was not open to 

m 

the accused in this case to make the committal order invalid by 
merdy mjdzing a subsequent complaint to the M^^btrate. There is 
nothing in the Code would which justify the principle adopted 
bythe Calcutta and Patnaliigh Courts being applied to a case of 
• the oresent kind ; and in the absence of some specific provision 
such as sec. 195, Cr. P. C, to prevent the Sessions Judge 
exerdsing the jurisdiction, he dearly has power to try the case." 

158. In TofdfuUcts case, (1916) L L R. 43 Cal. 1152, the 
complabunt who had Idd an information before the Polite, 
reported to be false, did not file any complaint impugning the 
correctness of the ifolice report and praying for judidal 
inquiry or trial, but the Magistrate, on reedpt of the police 
report passed an order, on the 12th February: "Complainant 
to prove hb case." The Ma^strate then examined witness^ 
as to the truth of the . original charge^ on 18tii March, and . 
directed the. Police "to adduce evidence on 5lh April to prove 
. that the case was maliciously false"; and on the latter date 
ato hearing further witnesses^ the Magistrate recorded an order 
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dismissing the "compiaint*’ under sec. 203 Cr. P. C, and 
under the old law ^anti|d sanction for (he prosecution of the 
compIainanL *The High Court held that where a person who 
lus laid an infon^tlon before the Police, reported to be false, 
has not subsequently applied to the Magistrate for an investi- 
gation or has not impugned the correctness of the police 
report and prilled for a trial, he has not made a ‘oomplainl’' 
within the meaning of sec 4 (/$), and there is therefore no 
occasion for any Court to complain. 

159. Applying the principle laid down in the era of 
TagAttUa v. R, it was held in Brovm v. Anemda La! MuUlck, 

Information to <he I. L R. 44 Cal. 650, that where an 

information to the Police, is ’followed by a 
complaint to the Court, based on the same 
allegations tmd the same ciuugc, and such complaint has been 
investigated by the Court the complaint of the Court itself is 
necessary even for a prosecution of the informant, under sec 
211 L P. C., in respect of the false* charge nieule tp the 
Police. This ruling was followed in SHeiiiS Sarnie v. Sa/ldae 
RaHmaa, (1926; L L R. 53 Cal. 824y where complainf to the 
Ma^trate, was based more or less on the same allegations as 
were contained in his information to the Police. Sea post T 165. 

160. In Nastie ASmed v. (1926) 100 I. C 706: sv c 28 
Cr. L J. 324 (Cal), a case of theft against one Nawab Ali, was 
instituted by Nazir Ahmed by giving a false information to the 
Police. The Poiice inquired into the case and sent up Nawab 
Ali who was committed to the Sessions. The Sessions fudge 
found the case false and comphdned against Nazir Ahmed 
under sec 476 Cr. P. C The Calcutta High Court held 
that the Sessions Judge had Jurisdiction to mahe the compiaint 

and that the words "in relatibn to" in sec 
Nte^^^*einw 476 of the Criminal Procedure Code^aw 

ftn offff tc B flcCiMlly ^ 

suffldaittg wide to cover a case wSeee tSe 
^iTinii caiirt“**~ Complained of Is adaalfy commuted 

bdoee i&e proceedings began in tSe com- 
piatning Comt The High Court observed, "In the present 
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case the proceeding was the trial of Nawab All for theft 
b? the Sessions Court and that Coiu* foijnd that the charge 
was false and hence lhat the charge 'made to the Police was 
false. The false charge to the Police was olj[viously a matter 
relatat to //Se proceedings in iSe Sessions Court for it was 
tSe basis of tSe proceedings. Had there been no charge 
to the Police there would have been no proceedings in the 
Sesdons Court” 

161. The view of the Allahabad High Court in Prag Datt 
Tivittfi V. 1?.. (1938) 39 Cr. L I. 938 : s. c 111 L C 858 (AID, 
b in conflict vHIh the view of the Calcutta High Court In 
this case it was held that a person who prefers a false 
charge to the * Police, and subsequenUy lodges a complaint 
In Court, which is dismissed, can be prosecuted for the 
offence under sec 311 L P. C, vHthout rmy complaint from 
the Court which dealt vrith hb complaint In such cases the 
offence under sec. 311^ b complete when the false report b 
<nade Jo the Police, and it cannot be said to have been 
committed in relation to any proceedings in Court, simply 
because a compiaint was subsequently filed. 

168. In R. V. Hardwar Pal, (1918) L L R. 34 AIL 533, 
Hardwar made a report against several persons^ including 
‘whoianapaiicc One Slier Bahadur, at a Police station 

■eeu<J**”ar^ amt chaTfflng them vrtth rioting and voluntarily 

Up but BdiultCcd ■ 

a£//aiw?by Police PoUce made inquifY 

Suwiain^f ffie “P several persons for trial, 

but not Sher Bahadur. Some of them 
were convicted by the Magbtrate, but acquitted by the 
Sesrions Judge. Thereupon Sher Bahadur made a complaint 
to the Magbtrate, charging Hardwar vrith having made a 
false report In respect of himself to the Police. The Magbtrate 
too^ cognisance of th6 complaint It was held that the 

offence, was one committed Ai relation to a proceeding in 
Court The High Court observed* "It b obvious that there 

-b a considerable relation between the first report and the 

-proceeding in Court ; for the Jattn b the result of the 
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former. The report 1^ to the Police Inquir? and the latter 
to the proo^intf* in ^ourL * * * * The arqumcnt that 
there was a separate complaint made to the Police against 
each of the persons named in the report is the mere splitting 
of a hair as well as a of a report. There was one report 
which laid to a proceeding in Court." It was held that the 
sec. 195 (1) was applicable. 

In the case of R. v. Gardttla, (1916) 39 L C. 699 ; s. c 
18 Cr. L J. 548, the accused made a report to the Police 
Complaint by agoinst scTcn persons, five pf whomr Were 

public pniBCcutor. 

-BO complaint." sent Up foT trial in a Migistrate's Court, and 
the other two were not sent up, and the charge 

against the accused was that he had • brought a false 
case against those two persons. The Deputg Superin* 

tendent of Police directed the Public Prosecutor to prosecute 
the accused regarding the charge which he had brought 
against the said two persons before the Police. On this the 
Public Prosecutor filed a complaint against the accused to 
that effect, and the accused was committed for trial -bg the 
Magistrate. It was held bg the Punjab Chief Court that the 
offence^ under sec. 211 I. P. C, If ang, committed bg the 
accused was committed bg him /a relation to a proceeding 
in Court, and that as the complaint of the Court vffis rfot 
obtained and there was no complaint bg it, the Committing 
Magistrate had no power to take cognizance of the offence 
and that the complaint bg the Public Prosecutor was not 
equivalent to a complaint bg the Court. But see T 138, 
p. 109. 

163. In DSarmadas Kawar v. R, (1908) 7 C. L ). 373, 
a false Information was given at the thana regarding the death 
of a girL The informant, the chowbidar. named Khefra Dubg 
was dtrected to be prosecuted under*secs. 189 and 211 I. 6* ^ 
The complainant Abdul )abbar then applied dirccllg to 
the Sesdons Judge for sanction to prosecute the petitioners 
Dharmadas Kawar <uid Avdat Kagal. The order of the 
Seasons Judge was as follows r *^ere can be no reasonable 
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doubt that Dharmadas Kawar and Awlat Ka^al instated flie 
diowlddar to lodee thb information”. / He aocordinsly directed 
that the? be prosecuted under sec. 911 vdth Khetra Duby. 

The Hish Court said, offence, if ans was committed 

before the Police and not before an? Court, or in the 
course of an? judicial proceeding or of an? proceeding in 
an? Court The Sessions Judge had, therefore, no jurisdiction 
to make it, either under sec. 195 (5) or sec. 476 Cr. P. C.” 

But if the informant, upon the Police reporting the 
infotnibtion to be false, subsequent!? moved the Magistrate 
for a judicial inquiry, he must be taken to have preferred 
a compliant and sec. 476 would then apply. 

164. It washeld in Po Hlalng v. Ba £, (1911) 15 1. C 981 : 

s. c. 13 Cr. L ). 565 : 6 Low. Bur. Rep. 50, that though, 

as a rule, no unction (now ‘complaint”) is required to prosecute 
for making a false charge to the Police, yet where, after the 
r^edion of a complaint by the Police as false, the complainant 
'tomphilns to h Magistrate, who, after full inquiry, discharges the 
accused, the latter cannot prosecute the complainant merely for 
the false charge made to the Police but must obtain the 
Magistrate’s sanction (now ‘compIainfO before prosecuting. 

165. In SSeikS Samir v. Sajidar RaSman, (1996) 1. L. R. 
53 Cal. 894, where the opporite party, Sajidar Rahman, 

iDvertisattoiibia o" **'e 18th February, 1995, lodged an 
pSitaT information before the Police, to the 
effect that the peHtioners and . others had 

on the 16th February, snatched away two bags containing 

currency notes. The Police submitted a report on the 9nd 
March, but Sajidar Rahman not being found in Calcutta, the 
Deputy Commissioner of Police ordered on the 9nd April 
1995, that the petiHon should be filed. On the 9lh April, the 
pet^ner filed a complaiiit agdnst the accused Sajkfor Rahman 
under sec 911 LP.C, before the Chid Presidency Magistrate 
who issued process agdnst Sajidar Rahman on the 4tb 
May 1995. Thereupon Sajidar Rahman appeared and kdd a 
coftapkrint against the petifioner, on the ,10th June 1999^ and the 
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peU^er was charged wm offences under secs. 409 and 420 
L P. C Both^ the ,casel^ were transferred to a Pre^dencg 
Magistrate who after tabii^ eridence acquitted the peUlioner 
5aM>ibli Samir and t^en discharged the opposite party, holding 
that the case by the petiffoner against the accused should 
not be proceeded with, having regard to what he had found 
in the counter case. 

The case coming up before the High Court on revidon the 
Judges dKscharged ffie rule observing, "It appears to us thid 
the allegation in two cases w»e more or less^ the samc^-and, 
therefore, no prosecuffon under sec 211 of the Indian Penal 
Code, is s ufitainab le vdthout complaint being first made by 
the Court which tried the case of the aocusesd against the 
petiUoner." 

166. In connection with this subject; the legal podUon of a 
petition of protest against the ix>lice report about a case 

Hdtau (usually called a narafl petition in Bengal) 

la a * Gompiainf." jj be considered. Generally these petitions 
are filed more with the ot^ect of impugning the correctness 
of the police report than as a complaint for the offences 
alleged to have been committed but they usually end by a 
prayer demamfing an investigation on the evidence mentioned 
in the petition. Such petitions have been hdd under* the* 
definition of the word "complaint” as given in the Code of 
Criminal Procedure. For the definition of the word "complaihr, 
see p. 51. 

167. In Jogendta NatB Moo^eriee v. A, (1905) L L R. 
33 Cal. 1, the pefifioner on the 22nd May, 1905, lodged an 
information at the police station against two persons under 
sec. 436 L P. C The Police after investigatton reported the 
charge as false. The petitioner then, on the 29th May, 
presented a peHHon to the Sub>DIrisioifal Magistrate Impugirisg 
the correctness of the police report and praying that the 
persons accused by Mm might be brougM to trial. "The 
pefiilon in question (of the 29th May) does not appear to be,” 
as obsenred by the High Cdurt, "such a pefitfon as is according 

17 ’ 
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to the practice in the mofossil regardt.'d. as a complaint That 
expresdon, according to the practice ^in the mofusdl, is 
oon^cred to be applicable to /ihe appUcanon which a 
petitioner, who has not complained to the Police, makes to the 
Magistrate informing him of the commission 'of an* offence bg 
certidn persons and naming the witnesses he wishes examined 
in support of his complaint." The contention df the Magistrate 
to show cause in this case w£» that the applicant's petition of 
the 99th May was not a complaint under sec 903 of the Gxle 
'of Criminal Procedure, but was merely a petitioi) presented to 
him with reference to police inquiry. The High Court said, 
"TilSe definition of compiaini contained in sec, 4 (/S) of tfie Ceiminai 
Procedure Code is a very wide one, and may be held to cover 
a petiffon such as was presented by the petitioner to the 
Sub-Divisional Magistrate on the 99th May last. Further, it has 
undoubtedty been laid down In the cases cited on behalf of 
the petitioner that a petition presetted to a Magistrate in 
Jfie course of a poHat' inquiry is a compiaint, w&icfi must be 
deatt* witfi umler sec. ao3 of tfie Criminai Procedure Code 
bdbre^a prosecution under sec. Sit of tfie Indian Penal Code 
can be instituted against tfie person, wfio presents it.” See 
also Laifi Singfi v. Pardip Singfi, (1917) 41 I. C 130: s. c. 18 
Cr. I. 754 (PaO. For narafi peffHon, see Chapter XL 

168. The question now arises as to which Court is to 

Which Court ic complain of the offence : As a general rule, 
to compirto. complaint should be made by the Court 

before which the offence is alleged to have been committed 
or by a Court to which such Court is subordinate. 

169. The expresdoh "Court" Is nowhere defined in any 

of the Codes, but it has been interpreted in 
wiwd^'CoSrt." ** l*>e Evidence Act, where a “Court" is stated. 

to "include all Judges and Magistrates and all 
persons, except arbi^atoi% legally authorised to take evidence" 
But the interpretation of the word in the Act is for the purpoM 
of Miat Act, and does not apply to other Acts, nor Is it a 
definition of the word. 
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In the case 


of Ma 
ML 1(1 


'anda Lai Gcmgali v. ICfietra Mo6an 
1(1918) L L. R. 45 C:aL 585, (he 
Calcutta 1ili8h Court observed, “It has been 


The word "Coiiri 
In sec. 19S hee a 
wider meaning than 

“ c?".? °f (leld by this Court that the word “Court" in 
la the Penal Code. J95 jj^ ^ Wider meaning than a 'Court 

of lustice’ as defined in the Indian Penal Code. It may include 
a tribunal empowered to deal with a particular matter and 
authorised to reedve evidence bearing on that matter in order 
to enable it to arrive at a determination.” 

171. In the case of Saadat All Kfkm v.^ IL, (19Q7) 11' 
C W. N. 909, a Commisrioner was appointed to examine a 

"Coarp* in ace. ^tncss Under sec. 503 Cr. P. C. Subsequently 
rat —aiut It means. Deputy Magistrate whq, examined the 

witness on commission, being applied to, granted sanction 
under the old Code of Criminal Procedure, for the 
prosecution of the witness under sec. 193 L P. C. There 
the question arose whether the Commisrioner was a 
"Court” within the meaning of sec. 195 ‘Cr. P. C It wa^ held, 
by the High Court (hat although a Commissioner for the 
exeuninafion of a \ritness under sec. 503, Cr. P. C., inSy be a 
Court within the meaning of that section for the purpose of 
issuing process against the witness and for recording his 
evidence, still it is not a Court vrithin the meaning of sea 190 
(1) (8) Cr. P. C The word “Court” in se& 195 (1) (£), must 
mean tSe Court wSose dots it is to consider evidence and to 
deetdk wSeOier it is true or false. This seems to be the 
correct interpretation of the word "Court” 

ITS. So in RagSoobuns SdHox v. Koicil SingS, (1890) 

^ L L R. 17 CaL 87S, Mt was held that a 

Collector when 

Bc« nij^.acM.g Collector, acting in appraisement proceedings 
Aetu • ‘Cooft.’* under secs. 69 and 70 of the Bengal Tenancy 


Act; is a "Court” See also the case bf CSandi CSaran &r^ v. 
GodadAar PemOSan, (1917) 83 C W. N. 165. 

Where a District Magistrate receives Information of illicft 
possession of arms and issues a search warrant in consequence 
of file information, he rKto as a Court and also in his executive 
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capadtY, and If such a false inforiTation is Qlvfen io the 
Dbtild Magistrate it is given to the “^oarli** Anv complaint by 
sudi a Magistrate is to be quashed ray the Sessions fudge to 
whom he is subordinate: 6addem PancSalfi v. Sura QUnmt, 
(1918) 1. L R. 49 Mad. 96. 

In re Patuatu^and Marteklat, (1914) L L R. 38 Bom. 

649: S.& 15 Cr. L ). 581, (P^ aX it has held 

liiGoaie*Taji Collcc* « 

for.wheAera Revc- that an Income-Tdx Collector, when actinff 

nae Court. - ^ 

under Chapters IV and V of the Income-Tax 
Ad, is a 'Revenue Courf within the meaning of sec. 195 Cr. 
P. C The Puli Bench in this case observed, "The term 
^Revenue Courf is not in general use, but it has been used 
oocaSionally by Ipcal Legislatures in this country in connedion 
with the decision of questions relating to revenue by officers 
spedaily and exduSively empowered to dedde them. See, for 
example, the Qty of Bombay 'Revenue Act and the Revenue 
Code of Oudh, the United Provinces and the Punfab (U. P. 

. Ad Q of 1901, secs. 59-^ ; a P. Ad III of 1901, sec. 189 
et seg. ; Oudh Ad XXII of 1886, sec 109 ; the Punjab Ad 
XVI of 1887, sec. 101). Spealdng generally, revenue questions 
ace removed from the cognbance of Civil Courts and the 
officer charged vdth the duty of dedding disputed quesBons 
relating to revenue between the indiddual and the Government 
would be invested with the functions of a Revenue Court. 
The inquiries into such questions asrtgned to officers 
empowered eo nomine as 'Revenue Courts' in the United 
Provinces are entertained and disposed of by oorresponcUng 
officers in Bombay under Chapters XII and XIII of the Bombay 
Land Revenue Code* of 1879, though tiie word 'Revenue 
Courf is not to be found anywhere in those Chapters. We 
have no doubt that the Bombay inqdrtes would be equally 
pr 9 ceedings in Revenue Courts in the sense in which timt 
term is used in the definition clause of sec. 195 Cr. P. C 
We also think that inquiries conduded according to the 
forms of judicial procedure under Chapter IV of the Income-^ 
Tax Ad and execution proceedings under Cbaper V (which 
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pro^des that an order Aasied b? a Collector on a petition 
under Chapte^ IV sl^ll force of a decree of a Civil 

Court in suit in which hVe Government is the plaintiff euid 
the defaulter is th^ defendanO arc proceedinfls in a Revenue 
Court” 

In LacHSman Prasad JosSi v. (19S9) 31 Cr. L J. 679 : 
s. c. 1S4 L C 364^ (Oudh), it was held that a Revenue Offioer 
condueffne mutaffon proceedings on a disputed suocestion 
under the provisions of sec 40 of the IL P. Land Revenue 
Acl, 1901, acts as a Revenue Court within the meaning of* 
sec 48 of the said Act and has power under sec 478^ Cr. 
P. C, to commit to Sessions a person who hes committed 
an ofence ' before him in the courss of such proceedings. 

In re TAadl Sabbl Reddi, (1930) 38 Cr. I.. ). 819 : s. c 
59 M. L ). 889, the Madras High Court held that according to 
r. 14 of the Rules made by the Local Government in pursuance 
of sec 43 (1) of the Co-operative Societies Ad, the Assistant 
Registrar of Co-operative Sodeties i^ a "Court" witMn the, 
meaning of sec 195 (6) Cr. P. C 

In R V. Sal^ Ram, (1930) L L. R. 58 All. 1018, It' was 
held that a Village Panchayai, constilued under the United 
Provinces Village Panchayats Ad, 1980, is a Qvil Court when 
it is exerdSing furisdiction over dvil matters and is, in^suefa 
cases, subordinate to the prindpal Court having ordinary 
original dvil furisdiction in the district, namely the Distrid 
Judges according to the prodsions of sec 195 (3) Cr. P. C 
The providons of secs. 70 and 71 of the United Provinces 
Village Panchayats Ad, 1980, do not make a Village Panchayat, 
exercising furlsdidion over dvil matter^ a Court subordinate 
to the Collector's Court ^thin the meaning of sec 195 (1) (d) 
and (d of the Criminal Procedure Code 

173. In the case of / C Gatstaan v. BanHu Besots DSat, 
(1987) 31 C V. N. 885 : s. c. 88 Cr. £. L 
Domte cSSettSr^ 809 : 104 L C 849, a quesffon arose whether 

ait a^Coort.** 

a Land Acquistlon Deputy Collector is a 
Court. OimmbiA U observed, " .r . . His function- really is. to 
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ascertain on behalf of the Govemmei^ v^at is the value of 
Uie property which the Government ^ropo^ to ^ acquire and 
to make an offer to the party. In doing so he Is allowed, as 
has been pointed out in the case of v. Secretary of 

^afes foe India, (1905) 1. L R. 39 CaL 605 ; s. & 9 C W. N. 
454 ; 39 L A. 93, tP. C), to import his own knowledge into the 
matter. In the case of Daega Das RafcBU v. /Si, (1900) L L. R. 
97 CaL 890, (with special reference to p. 896), a question 
arose as to whether a Deputy Collector under Land AcquI^Hon 
'/Vet W 9 s or was not a fudiciai officer or a Court. In that case 
the question wm whether his sanction weis or was noi required 
under sC(. 195, Cr. P. C; and it was held that he could not 
be regarded as a..CourL 

174. A Sub-Registrar or a Registrar under the Indian 
Re^ration /Vet, 1877, is expressly under 
1 . sub-sec (9) of sec. 195 Cr.P.C, in not a 

Court 

. 11^5. In KaaSaiya 'Lai v. BRagman Das, (1995) L L R. 

48 All. 60^ 65, the /Vllahabad High Court observed, "The 
expresslbn 'Court* in sec 195, is of a vMer scope than the 
expression 'Civil, Revenue or Criminal Cdurf in sec 476." 
This is made parUcularly clear by the amendment of see 195 
sub-sec (9), which was made by /Vet XVDI of 1993. It reads: 
"In clauses (6j and (c) of sub-sec (1) the term 'Court* includes 
a Civil, Revenue or Criminal Court" Obvioudy, therefore, the 
word 'Court* b of a wider meaning." 

But in the case of J. C Galstaun v. Banfdt BeRaeg D6ar, 
the Claleul fq High Court in holding that the Land Acqidsitibn 
Deputy Collector b not* a Court, observed that "reading sec 
476, Cr. P. C, together with sec. 195, Cr. P. C, it b difficult 
to see what would be the Court other than Revenue or 

Cri^nal Court contemplated by sec 195, sub-sec (9)." 

176. The word "Court" b to be understood as bearing ib 
natural meaning with the sense of conffnuity, tiib implies not- 
withstanding any change of officers. SSaiitS BaSaebte v. SBcditA 
EeadatuUa, (1910) 14 C W. N. 799 ; s.^ c L L. R. 37 CaL 646; 
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■ See also the case of /’•Wr StagS v. R, (19S!8) A. L R. i9SS, 
Lah. 759 (2). 1 

177. But where the Q|urt of the Qt; Magistrate is not a 
permanent Court with a perpetual succesdon of Judges, when 

„ he is transferred, his successor has no power 

Temporal^ ‘‘Court." 

Ilia auGGeaaor eanno |o complain for a prosecution in respect of 

conplaliii ^ 

an offence committed before his predecessor! 
In such a case the Sesdons Judge alone is competent to 
complain under sec. 195 of the Criminal Procedure Code: Jia 
Lai V. Pfiogo Mat, (1918) 44LCS86;s.c. 19Cr. L.]^ 914: ' 
1918 P. R. SS. 

178. In the case of Kasi CSmder Moxumdae v. Jaggut 
eSander Moatumdar, (1880) L L R. 6 Cal. 440„ 442, an offence 

_ ^ ^ is alleged to have been committed in a mortgage 

Sw3i'"‘fiio f r ^ proceeding at Rafshahre Court relating to some 
la committed. Court in Pubna District which was then under 


/r SingA v. R, (1928) A. L R. 1928^ 


Jurisdiction of Rajshah^e. Subsequently this Rajshahye Dbirict 
was divided, and the land, the su^ect of the mortgage 
proceeding was taken to form part of the District of Pubna. 
After the formatiQn of this new district Juggat Chunder 
Mosumdar (mortgagor), applied to the District Judge of Pubna 
for leave to prosecute Kad Chunder Mosumdar (mortgagee) 
under sec. 193 of the Penal Code. The District Judge of Pabna 
reviewing the proceedings which had taken place in the 
Rajshahye Court, gave his sanction to the criminal prosecution. 
KaSi Chunder then applied to the High Court to set aside ffie 
order of the District Judge. The High Court remarked that 
"the District Judge of Pubna appears to be under the Impres- 
sion that, because the land, which whs the subject of the 
mortgage, has since been transferred to the Jurisdiction of 
Pubna, the offence vrith which Kad is charged must also be 
considered as having been committed abefore the District Cc^ 
of Pubna. But this Is clearly a mistake. The question is not 
vritMn what JurisdicHon the mortgaged property is now situate, 
but Aetbre v/Aat Court tSe oKence was canmlUed; and there b. 
no doubt that the offence (if any) was committed before the 
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District Court of RafdialiYe.” The flgh Court held, therefore, 
upon that Qround atones the saiKtion siYen by the Judge of 
Pubna was illegal. i 

179. When a Court once abolished bu^ re-estabKshed two 
. _ _ years later witti its territorial limits somewhat 

-!a’?uuL?j u !l curtailed, is not such Court" within the meaning 
'wnMn*fhS of sec 195 (1) (b) of the Cdde of Criminal 
meniiiii of mc. 10. ppogedure, and the latter Court has no 

Jurlsdidionto compldn for prosecuHon in respect of an offence 
' committed before the former. In te Appit Atla, (1915) 
31 L C 643 : s. c 16 Cr. L J. 787. 

180. In re Maneklat Qatbaddas, (1996) 99 I. C. 81 ; s. c. 
98 Cr. L J. 49. (Bom), it was hdd that the Court contemplated 
by secs. 195 and 476, Cr. P. C, is the Court before wfikb ttie 
offmee, ttie inquirp of wbicb is contemplated is committed. 
The drcumsiance that a district is taken out from a parHdilar 
Sessions Division and consHtuted a new Sesdons Dividon under 

. the providons of the Criminal Procedure Code; does not Rive 
the newly constituted Sessions Court power to make a 
complaint relating to an offence committed at a trial before a 
Sessions Judge of the original Sessions Divbion. If is difficult 
to treat the new Sessions Dividon as successor to the old 
Sesdwis Division. 

181. In Matiammdd Fattbr-Ud-IXn v. BblitSi Ham, (1914) 

Com taiDt of , *• I" R- 36 ail 919 ; s. c 93 I. C 798 ; 15 
Cr. L J. 360, it was hdd ffiat if a person who 

■D InioWuDt for 

had been declared an insolvent and in respect 
of whose property a reedver had been 
appointed by the Dbtri^ Judge applied to the Court represent' 
ing that one Bhihfai Ram had misappropriated certain property 
belonging to him and ashing that Btiibhi Ram’s house might be 
searched. . The Distrid Judge forwarded this application to the 
M^ffstrate and Bhihhi Ram was arrested and his house was 
searched. Subsequently,' however, proceedings againt Bhlfahi- 
Ram were dropped,, there' bdng no evidence against Mm.' 
[Under the old AcL Bhibhi Ram applied to the District Judgd.for 
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for sanction to prosecutd the applicant under secs. 188 
and 211 of )|he 4ndlan Penal Code. The sanction 
ashed for was granted. • It was held that as regards 
sec 188, there 'was no ot^ection to the order. Under 
the present law a 'compljdnt' by the Court is necessary. 
But as regards %e& 811 it was held that the criminal 
proceedings taken against Bhihhi Ram were not taken 
in the Court of the District Judge, and it was at any rate 
doubtful whether it could be said that the offence committed 
by the applicant was committed in relation to any proceeding 
pending in that -Court. 

188. The Court in relation to the proceedings before 
which the offence is committed must have, 
howcver. Jurisdiction to entertain iL in the 
iurudietioii. Gattual V. ^Sfiewacam, (1925) 95 I. C. 

316 ; s. c. 27 Cr. L. |. 780 (Sind), it was held that the Court 
which can exercise the power conferred under sec. 476, is the 
Court wliich has jurisdiction over the case in which the alleged 
offence has been committed whether such case was insll^led 
in such Court or came to its file bs teansfee from any other 
Court or otherwi^" 

183. in Bengali Gope v. (1926) I. L. R. 5 Pal. 447 : 
s. c. 94 L C 896 : 27 Cr. L. J. 704^ the peUlioilbr 
was committed to the Court of Sesrton for trial under 
Compiaiat by a 21 1 L P. C., on the chargc of 
to ha^ng presented a false complaint of murder 
praper'°miw**is before the Sub-Deputy Magistrate of IXnapore 
totoSttS tefor?*!: under sec 190 cL (2) .Cr. P. C The Sub- 
6 i»pcteBt Court. £)gputy Magistrate was authorised by the 

Magistrate of DInapore to entertain complaints during the 
absence of the Sub-Divisional Magistrate. The Sub-Deputy 
Magistrate was not competent to fa& cognisance of th« 
complaint and the proper procedure for him to adopt was 
to return the complaint under sec. 801 Cr. P. C, for presen- 
tation to the proper Court vrith an endorsement to that effect. 

- He, however, sent the cc^phdni'to. the Police for Inquiry 
18 
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and, on ihe!r reporHnf the case to ^ false, he dbmfssed the 

complaint under sec. S03 without examining f.ie complainant 
on oath. It was held that tH& proceedings were void 

ab initiOi and there was no ba^ in Kiw for the present 

prosecuHon. SecHon 529 Cr. P. C; says that 
if any Magistrate not empowered by law to 
take cognizance of an offence under sec 190, sub-sec. (1), cl. 
(a) or d. erroneously in good faith tabes such 

cogntzancc, his proceedings shall not be 

fteOatJtf^vins ^ merely on the ground of his not 

no luTiidietian. bdng SO empowered. “That section saves 
proceedings before a Magistrale taking on a complaint of 
wluch cognizance is taken srithout authority ; but this will not 
have the effed of making the complainant liable for prosecution 
for a faise complaint by reason of the Magistrate's having 

taken cognizance of it, without power to do so.” See also 
the case of Banti Pande v. /?., (1929) 129 L C 87 : s. c 32 
Cr. L J. 210, (Pat.). 

184. Again, in Diiaaaadas fCawar v. i?.,(1908) 7 Cal. L. ). 
373, a false information was given at the Thana regarding 
the death of a girL The PoUce after making an investigation 
reported the case to be false. The Magistrate ordered the 
prosecution of the informant, Khetra Duby, who was a 
chowkidar, under secs. 182 and 211 I. P. C On an application 
by the oppodte party, the Sessions Judge, according to the 
law then prevaiUng, sanctioned the prosecution of two other 
persons by the foliowing order : — ^**There can be no reasonable 
doubt that Dharmadas Kawar and Avdat Kayal instigated the 
chowkidar to lodge information. 1 direct that they be 
prosecuted under sec 211 with Khetra Duby.” The High 
Court observed, "The offence, if any, was committed before 
^ Police and not befdre any Court, or in the course of any 
jttdidal proceeding or of anj ptooeediag la aay Court. The 
Sessions Judge had, therefore, no Jurisdiction to make it, either 
uiuter sec 195 (8) or sec .476 Cr. P. C” This case was 
ffdlowed in Jmbt Nandan SlngB v. H, (1909) 10 CaL L J. 


See.SSCr.P.& 
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564^ and the? were folIow(|il in Tagdtuttcts case, (1916) I. L 
R. 43 CaL 115a • 

185. It has been held li9 Nataln Das ▼. R, (1927) 28 Cr. 

L L 549 : s. c. 102 i C 485, (Alt), that an Addftionai Judtfe 
AddMiaiwt jwue whom an appeal against an order refudng 

CqiM piabe a complaint is transferred by the 

District Judge, is competent to make a corn* 
plaint. The High Court said, "But it is to be remembered 

that in view of the dedsion in Banwaci Lai v. JBaaica, 

(1925) 92 I. C 454: s. c. 24 A. L). 217 : 97 * Cx. 
L J. 278, the proceedings taken bg a Qvil Court under sec. 
476, of the Criminal Procedure Code, are to be deemed as 
proceedings of a civil nature and are, therefore, governed b? 
the rules relating to dvil cases. Bg sec. 8 of the Civil Courts 
Act (Ad XII of 1887), Additional Judge is competent to 
discharge ang of the functions of a District Judge which the 
District Judge mag assign to him, and )n the discharge of 
those functions the Additional Judge is competent to exercise 4he 
same powers as the Distiid Judge. If the District Judge^ was 
competent to make a comptaint against Chuttan Lai and Nand 
Kbhore^ the Additional Judge! to whom the District Judge 
transferred the appeals tiled bg Nathu Mai, was equallg com* 
petent to make a complaint.” * - 

186. In B6a/an Temiri v. IL, (1915) L I,. R. 37 AIL 334, 
The Coort eon- a false petition was submitted before the 

mhum mut here Assistant Collector who ordered prosecution of 
hutod^Dtnentefw applicant foT an offence under sec. 182 

L P. C It was held that he had bo power to do so. 
Chamier, J., said, "It is quite clear that the Asristant 
Colledor to whom these applications were presented was a 
public servant and I will assume that a charge might properlg 
be brought ag^nst Bhajan Tewari un^er sec. 182 L P. C., in 
respect of the statements made bg him in his third petilion. * * * 
The Asdslant Collector has the power of a Magistrate of the 
first dass ; but the appBcatlon was not made to him as a 
Magistrate^ ft is dear that ^t was hot made to him as a Revenue 
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Court, and it b beyond question ftbal even if the officer in 
question could be regarded as a Criminal oii Revenue Court, 
the alleged offence was not committed before him or brought 
under hb notice in the course of any judicial proceeding of a 
Criminal or Revenue Court. The quesGon b whether the 
Assbiant Collector was, or had the powers of a Civil Court 
in respect of the appIicaGon made by Bhafan Tewari. The 
rules made by the Local Government, * * * * contain provi- 
rions authorising a Collector to make over to any Assistant 
Collector of the ffrst class any of the powers and duties 
conferred by the rules upon the Collector vrith certain excep- 
tions. It seems that in respect of powers and duGes delegated 
by the Collector to an Assistant Collector of the first doss 
the latter may be a Civil Court, for sec. 70 of the Code of 
Civil Procedure authorizes the Local Government to make 
rules conferring upon a Collector or any gazeHed subordinate 
of the Collector all or any of the powers which the Court, 
that is, the Qvil Court, might have exerdsed in the execution 
of the decree, if the execution had not been transferred to the 

I 

CoUedor. Among the powers of a Collector which may not 
be delegated to an Assistant Collector under the rules are the 
powers to order a sale under paragraph (1) (c) and 
ceAain oQier paragraphs of the third schedule to the 
Code of Cidl Procedure and the power to confirm a sale or 
set aridc a sale under rule 32 of the rules made by the Local 
GoverntnenL It thus appears that the Assbtant CoUedor who 
has ordered the prosecuGon of the applicant had not power 
dther to sdl the property ea a Court or to confirm the sale 
or to sd it aside. The application in respect of wlGch the 
prosecuGon has been ordered was presented to the Asris- 
tant CoUedor. Possibly no ot^ecGon- could be taken to thb ; 
but the Assistant CoUedor could not deal with the application. 
He could only pass it on to the CoUedor who would then 
(fispose of it with the powers of a Qvil Court If appears to 
me that so far as the appUcaUon in quesUbn was concemdi, 
the Assbtant CoUedor had not poups of a Qvil Court and 
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the application w^as not|presented to him In the ^ course of a 
fudlclal prcMxedlifti. Iliat beinc so, 1 must hold that the 
Assistant Collector had nb povrer to order the. prosecution of 
the applicant. I, •therefore, set aside hb order.” Therefore in 
such a case, the Assbtant Collector is not competent to 
complain. . 

187. In Naeaia Das v. (see H 185), it was held 
that when an offence b committed in Court 
tISe mere fact, tSaf la tHe Appellate 
Court tHe parlies agreed to compromise tSe 
matter, or to get It decided by a reference to 
arbitration, or in accordance wlt6 tbe states 
meat of a referee, cannot take away tfie 
jurisdiction wsted In tfie trial Court to make a complaint 


Complaint of 
offence committed 
diirinU trial, mattera 
Gompromlaed m 
appcBl."8ueli com* 
doea not 


take away the Juria- 
dlcHon of the trial 
Court to 
complaint. 


under sec. 476, Cr. P. C, provided that Court b satbfied that 
"it b expedient in the intercsb of fusticc that such a complaint 
should be made." Although in thb case the offence complained 
of was under sec. 193 L P. C, the principle of the ruling 8 
equally applicable to cases under secs. 183 and 311 L.P. C 
188. Where on a complaint Saving been transfared to 
another Court and dbmissed under sec. 303, Cr. P. C., the 
Magistrate before whom the petition of complaint was filed 
took proceedings under sec. 311, L P. C, by mating* a 
complaint under sec. 476, Cr. P. C, and transferred the same 
for action to another Magbtrate, it was held that tlie Court 
before which complaint was filed had no iurisdiction to take 
proceedings under sec. 476, Cr. P. C If a complaint under 
Court not whcK ^ mgde in cases such as the 

present, it should be made by tSe Court 
** wSlcS tried tSe case and not by tSe Court 

before wSteS tSe complaint was Sled and by which process 
was issued. See Taredbeswar MukSopadSyay v. P, (1935) • 30 
C W. N. 504 : s. c. 53 Cal. 488^ which followed the ratio of 
the dedslons of Jeebun Krista SSaw v. Benoy Krista SSaw, 
(1901) 6 C W. N. 35, and Putlram Ruldas v. MaSomed 
Kdsem, (1895) 3 C W.,N. 33. 
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189. Where, however, a case sent .u> a Sub- 

Dfvisional Officer for inqubY and report and the ^b-Divisional 
Officer held the inquiry but did^ not send the report 
and on the other hand ordered the complaiitant to be prose- 
cuted, it was held that the order was bad ; vide Ajoiatalla v. 
J?., (1899) 4 C W. N. 366. 

190. A Sub-IKvidonal Magbirate is not, under sec. 909 

A Deputy Criminal Procedure Code, subordinate 

to a Deputy Maqlstraie, appcdnted to act in the 
iMtS^abdinG^cm district. Without definition of the local limiis of' 
to'mmpSatai.* his ]urisdidion, who was in charge of the office 
of the District Magistrate at head-quarters during the latter’s 
absence on tour, aAd such Deputy Magistrate cannot, therefore, 
after taking cognisance of an offence committed in the 
sub-division, and examininig the complainant on oath, direct a 
local investigation by the Sub-Divisional Magistrate, nor can 
he thereafter dismiss the. complaint, and order the prosecuiion 
of the* complainant under sec 476 of the Code of Criminal 
Procedqreon such report, and the evidence taken at the 
invesfigation. Section 599 (/), Or. P. C, does not, in the 
drcumstances, confer lurisdicHon on the Deputy Magistrate to 
make such orders of dismissal and prosecuiion, but vests the 
Sub-Divisional Magistrate with seisin of the case, and the 
latter alone can inquire into it, and pass final orders : ASAf/r 
Hossetn v. /?., (1999) L L. R. 2i9 CaL 1041 : s. c 16 
C W. N. 885. 

191. In Saeba Mabion v. R, (191^ 17 C W. N. 894, 
the petitioner Sarba Mabton, iodged an information with the 
Police, who reported it to be false The petitioner nude no 
complaint in Court, but the Sui^Dirisional Magistrate on 
receipt of the police report passed the order ; "Complainant 
to prove his case,” and made over the case for c&posal to 
another Ma^trate who ultimately made an order under sec 
476, Cr. P. C, against the pefitioner. It was held that the 
order of the Sub-Divisional Magistrate and ttie proceedings 
held thereunder do not come within any of the provbloBs of 
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the Crimlnan Procedre Gjode, and the order for prosecution 
mu witthtttjarlsdictiott. *11167 do not come within the sec 20^ 
as there was no complairi: nor do the? come under sec. 159 
as the? were nofotahen on a final report and not on a first 
information report.*’ See also Abdul RaSman v. R^ (1907) 7 
Cal. L. ). 371 ; .see below, 7 192. 

It will appear that no doubt under sec. 159 of the Criminal 
Procedure Code, the Magistrate can himself proceed and has 
power to depute a Subordinate MaQisfrate, to hold a 
preliminar? inquir? or otherwise dispose of the case. But 
there are two sorts of police reports contemplated under 
Chapter XVI of the Criminal Procedure Code; — one, under 
sec. 157, /. A, a report of the cocnteable offence suspected, 
gcnerall? called the first information report which is made 
before the invesUtfation is commenced ; the other, called a final 
report which is sent under sec. 173 when the invesfitfation is 
completed. An inquir? can be made b? a Subordinate 
Magistrate under sec. 159, Cr. P. C., on a police report 
submitted within the term of sec. 157, /. a, a report^ .before 
the completion of the police investigation and Inquir?, but 
when such report is submitteid after police inveslieation, the 
Magistrate has no lurisdlction to act under sec 159, Cr. P. C. 
See Moult Dual v. Naurangl Lull, (1903) 4 C W. N. 35f. ' 

19S. In the case of Abdul RaSman v. R, (1907) 7 
L. ). 371, a criminal proceeding W2t5 instituted b? a person 
before the Police who reported the case to be false, and the 
matter coming on before a Ma^trata empowered to dispose 
of police reports,' he made an order .mahing over the case 
to another Magistrate for judicial inquir?. This Magistrate 
after holding a judicial inquir? as directed submitted a report, 
upon which the other Magistrate made an order to the 
folIoMrtng effect; vi* : — ^‘'The comp&nanfs charge has been 
established to be false and hence no process shall be issued 
agidnst the accused and the complainant shall be proceeded 
with under sec. 211, L P. C," and upon prosecution of the 
complainant the accused was convicted under sec. 211 of the 
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Penal Code : 11 was held that the offeoj^ of insfitutoc a false 
compkdnt not ha^C been committed before ths- Magistrate 
who ordered the prosecution of the pslitioner, or brought to 
his notice in the course of judicial proceedings, the prosecution 
of the petitioner was bad and contrary to law . and the 
proceedings must be quashed. 

It was pointed out that the proper course, in such a case 
should have been to direct the Poltd: to lodge a complaint. 

193. In ffaibai XiSan v. R, (1905) I. L R. 33 Cal. 30, the 
^ ^ ^ petitioner had laid a charge of mischief by tire 

fore Fouce iiiqu> at thc tluma, which was reported to be false 

fry by a subordl- 

and the District Magistrate, upon the reedpt of 
DiotrictMagiitnte. |{,|, report made over the case to a Deputy 

Magistrate to £old a /udMal inquirs- The latter officer after 
examining the petitioner and some of his witnesses roported 
that the information was false. Thereupon the District 
Magistrate under the old^law sanctioned prosecuhon (under the 
present law It would now reqidre a "complaint” in writing), and 
the petIHoner was placed before the same Deputy Magistrate 
and he committed the petitioner to the Sessions Court for 
trial. 


It was observed in this case that if the District Magtetrate 
"had ineKlc an Inquiry into the truth or falsity of thc applicant’s 
corapidnt, he might have had powers under see. 476, Cr. P. 
C, or, seeing that the inquiry was made by thc Deputy 
Magistrate, the Deputy Magistrate might have had power to 
order the prosecution of the applicanL” (p. 39X 

194 Tlie duty of ^the Court to lodge the complaint 

..-.-I ^ cannot be delegated. Thus the filing of a 

complaint by the Public Prosecutor who was 
'*"*"*■ directed by the Deputy Superintendent of 

Police to- prosecute the accused, cannot be treated as a 
complaint by the Court when the offence is committed in, or 
In relation to a proceeding In a Court R. ▼. Qurditta, (1916) 
18 Cr. L I. 548; s. c 39 I.- C. 692. See also In PanameSand 
Maneilal, (1914) L L. R. 38 Bom. 642 : s. c 15 O. L I. 551 ; 



SUBCRDIMATION Ofi COURTS. 


CH. vn.] 


14 ^ 


Test. 


and ladSa v. H, (IQl^ 16 Cr. L I. S51 : s. c 13 P. R. 
1915 Cr, A 

195. A High Court canunabe a complaint In exerdsinu 
the powers of reviston : Ponnuswcml Piltai v. C&okkalUtgam, 
(1913) 14 O. L. I. 6S4 : s. c. SI L C 679. 

. 196. The subordination of the Courts as 
SS2l““"" “* “***' such is distinct from the subordination of the 
officers preddining over the Courts. 

The subordination of the Mofussil and Presidency Magistrates 
is laid down in secs. 17 and 91 of the Code of Criminal 
Procedure respectively but for the purpo^ of sec. 195 Cr. 

P. C. The test, which is to be applied, has 
been laid down in clause (3) Of sec. 195 and 
It has been enacted that every Court shall be deemed for the 
purposes of the above section to be subordinate to the Court 
to which appeals from the former will ordinarily lie. Where 
several such Courts exists the' Appellate Court of inferior 
jurisdiction shall be the Court to which the other Court fhall ' 
be deemed to be subordinate. 

197. In accordance with the above test a District Magistrate 
Dirtriet Muiatnte. ^ Subordinate to the Sessions judge : See 
yii«w Mai V. Dell Ram, (1916) 18 Cr. L. J., 
998 S.C. 38 L C 330. /nm Gaddem PancSalu 
(1918) L L R. 49 Mad. 96 ; and SSaaHar 
Dial V. Venables, (1896) I. L R. 19 AIL 191. So idso. a 
Magistrate of the first class and an Assistant Sessions judge. 
(Vide sec. 408 Cr. P. O. 

In the case of Rl v. Iffatalla Ari£irr,*(1930) 35 C W. N. 
400. it was contended that the Sessions judge had no power 
to make the complaint under sec. 476 (1) because the offraoe 
Court of T— fff- ^ committed not before hb 

Court but before the Court of Additional 
Sessions judge. After referring to sec. 9, 
Cr. P. C, file High Court observed, "There Is only one ‘Court 
of jSession' in each session division sUHng at different places 
19 • 
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and manned b? a number of -Judges. The CbUf^ Is the Court 
of Sesdon. It Is not accurate to ^refer, to /he 'Court of 
the Sesdons Judged and the 'Court of the Additional Sesdons 
Judge’ and so on except colloquially, Just a| in the High Court, 
we do not refer to the constituent Courts as the Courts 
of any particular Judge either 'permanent' or 'additional.' * * * 
If authority is required for such a self-evidenit propodtion it 
will be found in the following cases, P. v. AT. Khitjan Menon, 
1 M. L J. 413 ; P V. Moim hutla Karim, (1905) I. L R. 33 
Cal. 193; Bai Kastaebai v. Vanmalidas, (1925) L L R. 49 
Bom.' 710; Baiiadttr v. Eradaiulla, (1910) I. L R. 37 
CaL 642:” 


198. in the^ case of Kusum Sao v. Jaaak Lai, (1919) 52 
Whether • lint C. 219 : s. c. 20 Cr. L. J. 603 ; 4 P. L J. 374v 

rahoJtnnt^'to**' u the contention of the appellanf in that case 
Mdt^nai ScMione ^ Magistrate is not 

subordinate to an Additional Sesdons Judge. Das. J., said, "It 
will.be noticed, hoV^eer, on reference to see. 195 of the 
Code of Criminal Procedure that the word deliberately used 
by the Legtdature is 'Courf and not Tudge’ and the point for 
my determination is not whether a Magistrate having first class 
powers is subordinate to the Additional Sesdons Judge, but 
•wlv*thei an appeal would ordinarily lie from a Court of a 
Magistrate having first class powers to a Court of an Additional 
Sessions Judge. Now it cannot be disputed that an appeal 
would ordinarily lie from a Court of such a Magistrate to the 
Court of Sesdon. If an appeal would lie from the Court of 
such a Magistrate to the Court of Sesdon, such appeal can, 
in my opinion, be disposed of only by the Court of Sesdon. 
Therefore, the point for investigation narrows down to 
this : what Is the Court of Sesdon? In my opinion sec 409 
makes it perfectly clear that a Court of Sesdon consists of 
(fie Sesdons Judge and the Additional Sesdons Judge. I hold, 
therefore^ that the Additional Sesdons Judge was oompetent 
to grant sanction in a matter arising out of a trial before -a 
Magidrate hairing first class powos." 
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199. A sopond or third class Magistrate is subordinate to 
Second and io 1^6 IMstrict Magistrate and not to an^ first 
class Masigtrate though empowered by the 
DisMetMnsiMtafe. Ljjged Government to hear appeals emd 

directed by the District MaQislrate to do so. As the existence 
of the spedal pqwer which was conferred on him b; the 
District Magistrate did not constitute such first class Magistrate 
the Gnirt to which appeals ordinarilg lie. See Sadfia tail v. 
Rem eSuen. (1909) L L R. 30 CaL 394 ; fn re Sabbanuna, 
(1903) L L R. 27 Mad. 124, and Kompella v. aiUcatta,Ji\9\b) ' 
L r. R. 41 Mad. 787. See also sec. 407 (2) Cr. P. C 

Where an Additional District Magistrate has been appointed 

Additionoi Dutrtet undcT sec 10, Cr. P. C., sueft Magistrate maf 
Maitatmtc. empowered vrith all the powers of the 

District Magistrate in which case, the Additional District 
Magistrate would be the authority to lodge the complaint 
seuionajuddeand A Sesdons Judge and Additional Sesdons 
ludse'^* rab«r«* Judge are subordinate to the «)Iiglu 

nate to thu lllih _ 

Court. Court. 

In the case of LaeSfiman Prasad Josfii v. (1929) *3l Cr. 
Rerenne Court I. ^ ®79j S. C. 124 L C. 364, tOudllX a 

MAw" MMtotrtSe u Rcvenue Officer conducting mutation 
proceedings on a disputed succession under the 
provisions of sec 40 of the U. P. Land Revenue Act, 1901, 
acts as a Revenue Court within the meaning of sec 48 of the 
said Act Where, therefore, a Revenue officer passes no order 
under sec 476, Cr. P. C, either making a complaint or 
refusing to make a complaint but merely refuses to commit a 
person to the Sessions under sec 47^ Cr. P. C, the District 

Magistrate has no Jurisdicllon to revise his order and commit 
the person to the Sesrions. 

C— To whom the complaint is to be made. ^ 
2(X>. Under the old section, the Court’s, complaint unto 
Coiwii^ttotote sec 476, Cr. P. C, was to be sent to the- 
nearest first class Magistrate. It was held in 
. some cases decided under the above section that the order 
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mabins over the case conferred iurlsdlction toAliat Masfsirale 
whether he had or had not the local iuriedfcHon to try the 
case, but it was held in /?. v. New^d, (1908) 8 Cr. L I. 909, 
tiiat the word "nearest” was merely directofy and not 
mandatory, and it did not confer jurisdIcHon . and the 
Magistrate to whom it should be sent must be^ the nearest first 
class Magistrate having local jurisdiction to try it 

But by the amendment of the Code of 
Criminal Procedure in 1993 the Magistrate to 
whom the accused is to be sent must be a 
Magistrate ha^g jurisdiction. 

By the amending Act II of 1996, for the purposes of sec 
476^ all Presidency Magistrates are Magistrates of tlic first 
ctess. 


901. No officer can, however, complain to one's self; for, 
Conpuinttooiic'. **>e Very word "complaint” presupposes three 
persons, namely, a complainant, and a person to 
^ .whqni the complaint is* made, and the person against whom the 

ruiiiiiiiiiiit pre- co™pJahit b made. If he b a EXstrid Magbirate 
■uppopwiatree per- heshould Complain to the Sub>IMrisIonal Ofilcer, 


or to any other Magistrate empowered to take cognbance of 
the case. If be b a Sub>Divbional Ofilcer, he should complain 
ip t^e Dbtrict Magbtrate or to any other Magbirate specially 
empowered to tabe cognisance of the case. See section 190 
Cr.P.C As for the transfer of the case; see sec. 192 Cr. P. C, 
but the case should not be transferred to the complaining 
oCBcer for trial ; for, the same person should not be both a 
a prosecutor and a judge. (See sec 487 Cr. P. O 

902. In V. Colih Madeetutie Madcag, (1996) I. L R. 

cpprte.«pi.i.i.s » CaL 350 S s. c 93 L C 33 ; 97 Cr. L J. 
toitaeittaimsutar. 335 ^ (p 5 ^^ ^ Cbj^j Presidency Magbtrate, 

being of opinion that a witness perjured before him, drew up 
a^amptaint in vnOiag. and prefened it in Sb oinri Court and 
transfeaed tSe case to anoiSee Ptesideneg Magirttate. The 
latter held an inqui^ and committed the accused for trial 
before the High Cburt Sessions. The accused was convicted 
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by the Hiai Court. On a certificate from the Advocate 
General there was b Full Bench reference. 

The case came up befose five Judges. The contention of the 
petittoner was that the Presidency* Magistrate’s procedure was 
illegal and the commitment and conviction must necessarily be 
bad. Of the fiue Judges three of them held that "although 
technically the Chief Presidency M£utistrate made a mistake, |he 
procedure adopted by him was substantially correct as he made 
a complaint and received it, and in the abscence of any. 
prefudice caused to the accused, it was nothing* worse lhan an 
irregularity which could be disregard^. Walmsiey, U (who 
was one of the Judges who composed the majority) said, 
"Ordinarily a complaint implies at least three'persons, a person 
complaining, a person against whom the complaint 
is made, and the third person, to whom the complaint is 
addressed.” After quoting the definition of complaint he said, 
“The same implication is conUdned in this definition, but it is 
a narrow iriew to hold that there was no complaint beSaus^ 
the Magistrate preferred it in his own CourL” Rankin, U who 
was in the minority, was of opinion that "when the Chief 
Presidency Magirirate decided to make the complaint in thb 
case to himself he adopted a course unknown to the law. 
A dodiment wtdeh is not addressed to a person other than 
the writer is not a complaint either in the ordinary sense or 
in the sense in which the vrord is used in sea 476 Cr. P. C 
The fact that the word 'complainf appears in the heading or 
in any other part of file document does not make it a 
complaint or bring it any nearer to being a compIainL It is 
not an allegation made to a Magistrate [Sec 4 (/) (iS)]. Such 
a document is not merely irregular or defective as a complaint ; 
it is one of which the general character and governing 
intention are' not those of a complaint. The meaning bf 
sea 476 is that a Judidal Officer minded to initiate proceedings for 
offences therdn described must initiate them before another 
person who b a Magbtrate of the ftst class haWng Jurisdiction 
and must do so by iiiak|pgand forwarding a complaint to him.” 
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It has-been held in the C 2 ue of Kantie Mbsiiv. R, (1929) 
30 Cr. L ). 710 : a. c. 11 P. L T. 88, thaf wheti a complaint 
is made b; a public servant f(v anr offence punishable under 
sec. 182 I. P. C, the Magistrate is governed « only by the rules 
in Chapter XVI of the Code of Criminal Procedure. As in a 
complaint made by a private person he dioul^ normally issue 
summons but in excerrtional eases, 'for reason to be recorded 
in writing' he may under sec. 202, Criminal Procedure Code, 
. postpone issue of process and make an inquiry or direct a 
M^stedal Police inquiry or invesUgation. The portion would 
be the same if a Pojice Officer complained, for instance, 
under sec. 211 of the Penal Code, and apart possibly from 
a compUnt made by a Court under sec. 476 (1) Cr. P. C 

It was further held in the above case that no complaint is 
in any sense invalid merely jbecause the person accused has 
not had an opportunity of shoving cause against the compljdnt 
bdng made. . 

" ' 993. When a case comes before a Magistrate on a complaint 

Duty oMhe Moiia- ^ publtc servant or of a Court under sec. 
SffifSrSi'ftgSS; 182 or 211, L P. C, he should not quesfion 
under MG. War 311 . propriety of thc complabiL He b not 

SitHnig as a Court of appeal under sec 476>B or as a Court 
of Alston to examine the mode in which the complaining 
Court or a public servant had dealt with the case in which the 


complaint was made. He should leave the accused to raise 
the question before a competent public servant under sec. 195, 
sub-sec. (5^, or sec. 476-B^ as the case may be. See. R. v. 
/rad Alfy, (1879) L L 4 CaL 869. 

In R. V. Httsdn, (1889) Unrep. Cr. Cascs^ Bom., 473^ a 
District Mafdstrate, being of opinion that the Sessions Judge 
gave sanction to prosecute on a mbtahen view of ^Hdence, 
referred the case to the*High Court, the High Court declined 
O — >. — of fact interfere on the ground that the quesffons 

^ l^ct must be dealt s^h by the Court 
the esM. which mi^t try the case The same principle 

b applicable now when a complaint b made. It b the duty 
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of the CoiM to whom it is sent to tahe coenieance of the 
case. See M v. Arfan Ptamaniti, (1904) L L. R. 31 Cal. 
664. The Court to which^a complaint is made cannot return 
the case to thei complaining Court. R. v. Jan Mafiomed, 
(1869) 19 W. R. Cr. 41. 

It is the dutig of the Ma^islrate to proceed accordinc to 
law and as if upon complaint made under sea SOO, Cr. 
Meanint,, of the P. C. The expression "proceed accordfns 

words proceed 

aeconUns to law.” |o law" requires the Maqistrale reedvinq the 
reference to proceed under Chapter XVUL to XXl of the 
Code according to the nature of the offence supposed to 
have been committed. Devidin v. Narayancao, (1990) 21 
Cr. I.. I. 310 ; s. c. 55 I. C 470. Gieid^ari 1^1 v. R, (1916) 21 
C W. N. 950. 



CHAPTER ym 

Complaint — What it ia, and what it is not — ^Abaonoe of 
complaint 

c 

804. Before the atnendinc Act of 1923| no Court could 

Old law tdaidioa cognizance of an offence under sec. 

"taaefloA." jgg except With the previous 

sanclloii> or on the complaint of the public servant concerned, 

or of some public servant to whom he was subordinate, 
and when an offence was committed* under sec. 211, L P. C, 
and such offence* was committed in, or in relation to any 
proceeding in any Court except with the previous sanction, 
or on the complaint of such , Court, or of some other Court 
to which such Court was subordinate. 

The old taw was> changed with a view to adopt the 
of the Principle that the public servant or the 

aaicndnmt. Court sliould file a complaint exactly in 

the same way as a private individuat. 

After the amendment of Code of Criminal Procedure in 
Ho fniwflon” ia 1923, no Sanction is required to initiate a 
■mmSSnent. proceeding under sec. 182 or under 211 

L P. C, when committed in, or in relation to a proceeding in a 
Cburt. 

805. The amendment thus, “got rid of the objection" 

®We practice of beeping a sanction, which 
MBt- had Been granted to a private individual 

hanging over the head of the accused person for a period 
of iix months which was frequently utilized for the various 
puposes of blachmaU.” • (See flie report of the Select 
Committee). 

It was also one of the reasons for this change that 
private Individuals should not be aUowed to prosecute for 
offences connected vritfa the administration of iustice. 
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I 

906. A "^mplainr means the allesaiion made orallY 
’ Mea^nsof'eom- O'* vnilin« to a Maf^trat^ with a view 
plaint," tak?ii8 action under the Criminal 

Procedure Code, * thal some person, whether known 
or unknown, has committed an offence, but it does 
not include the raport of a Police Officer. Sec sec 4 (4) Cr. 


P. C. 

According to this definition, a complaint may be oral as 
well as in writing. But it vnll be seen that, according to sec 
195 Cr. P. C, f/Se complaint mast be in writing.' • 

The words “in wrilinQ” were introduced in sec 195, 
■- .. ..... Cr. P. C, by the amending Act of 1923. By 

fbe same Act a new clause (aa) was added 
to sec 200, Cr. P. C, which enacted that 
“when the complaint is made in writing, nothing herein 
contained shall be deemed to require the examination of a 
complainant in any case in which the complaint has been made 
by a Court or by a public servant acting or purporting to '?ct * 
in the discharge of his official duties." «. 

207. The definition of “complaint" is a vHde one; 

see Jogendea Nats Mookeejee v. /!*, (1905) 

I. L R. 33 CaL 1. 

• • 

Where a Munrif being of opinion thal in a case certain 
persons had committed offences under see. 193 and other 
sections of the IndHan Penal Code, and that the prosecution 
was desirable, made an order which he 


Definitlim of 
''complaint" la wide 


Direction 

■ntta°the^M?si^ described as passed under sec 643 of Act 
XIV of 1882, in which he dteected that 

the accused should be sent to a Magistrate 
and the Magbtrate should inquire into the matter, it was held 
by the Pull Bench in IsSet Prasad v. SBam Lat, (1885) L L. R. 
7 AIL 871, that the Munrifs order was a sufficient "complaint.** 
206. In ASameuiar RaiSmads case, (1927) 32 C. W. N. 

Wj-oM District Judge in dbporing of an 

appeal against an order of the Munsif refuring 
to make a complaint gave^Ms reasons for holcHng that there 

20 


reasons for holcHng that 
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was a good prtma ibc/Se case and direded th e prosecution 
of die part? proceeded against and ordered a cop? of his 
order to be sent along with the records to the proper Magis- 
trate as a complaint : it wj» held tliat in some cases a more 
formal and fuller document might be required, but in the 
drcumstances of the case in question it was a good "complaint.” 

909. In the case of Russidt hal MtdUck, (1880) 7 
C L. R. 388, the petitioner brought a charge of theft 
ApeHtion to be agjdnst certidn persons, which the Police 
pwtooe reported to be false. On receipt of the 

complftlnt Is 8 con* 

plaint report on the Gth August, 1880, the petitioner 

was summoned b? the Asrtstant Commisrtoner to answer the 
charge and on the 10th August the petitioner petitioned to the 
Assistant Commissioner to be allowed to substantiate his own 
complaint; it was held that this application of the 10th August 
ought to have been treated as a complaint and the procedure 
on the receipt of complaint ought to have been followed, 
(see p. 384). 

Simiiarl?, in Lalji Gope v. GlcidSarl CSattdSaiy, (1900) 5 
C W. N. 106, it was held that the presentation of a petition 
b? the complainant that his complaint should be inquired into, 
is in effect a complaint within the meaning of sec. 4 (/^ Cr. 
P.^C, and the Magistrate is bound to hold a full iudicial 
inquir? info the matter before proceeding further. 

210, In Lala Nub Lai v. R, (1996) 27 Cr. L J. 593 : 
s. & 93 I. C. 987 (AH.), the application wjs made in 
revision of an order of the Collector directing 'tlie prosecution 
of the applicant Lala, Hub Lai for offences under secs. 193, 
909 and 910, L P. C One of the grounds urged before the 
High Court was that the Collector professed - to give sanction 
Bnor In “Com- *•** ProsecuHon of the applicant, whereas 
under ftie Criminal Procedure (^de, as now 
amended, he should have made a complaint a gainat the 
appKeant under the provisions of sec 476. Daniels, )., 
observed, "The Collector seems to have reaiiimd that he was 
aeffog under sec 47^ for inunedlatel? after the words 
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'sancfion fbe p.-;osecuUon* he adds a direcBon sending the 
ease to the Sub>lMv1donaI Magistrate for trial As a Court of 
revirion the fUgh Court has power to correct the erroneous 
form of the CoUedbr’s order, and in the exercise of that 
power I alter the words 'sancfion .the prosecution of Hub Lai’, 
in llie Magistrate's order to the words 'm 2 die a complaint 
against Hub LaL” Compare this case with Ram Ptasad v. A, 
(19S7) L L R. 49 All. 75S : s. c 103 L C. 351 ; 38 Cr. L L 
543, see post IT 331. 

311. As a "complaint” must be an allegation ib t/Se 

Mere report ta Mc^istcote With o vicw f9 hb taking action 
not . “comptainf." lhe Code, a mere report to the Police 

or to the Civil Court cannot be a "complaint’** 

In the case of Dartian v. R^ fl938) 110 L C. 101 : s. c. 
39 Cr. L. 1. 645 (LahX the process-server reported to the 
Subordinate Judge that he was obstructed in serving the 
process and a report was sent b^ ilia Subordinate Judge to 
the Superintendent of Police to inquire into the matter and^to* 
take proper action. As a result of a Police inquiix the 
accused were sent up for trial under secs. 333 and 394 
L P. C 

The case coming up before the High Court it was held that 
there was no "complainf in this case as defined in the sec. 
4(/9 Cr. P. C, by cither the process-server or the Subordinate 
Judges on the ground that "the former presented a report of 
the occurrence on the bach of the warrant to the Qril Court, 
and did not matte -cuts allegation eitSee orallg or In writing' 
to a Magistrate and the senior Suboadinate Judge merely 
reported the matter to the Police. Nrither thb» nor the 
Police eSalan did, of course, consKlute a "complednf’. The 
result thus te that the Court too^ cognisance of the case 
without Jurisdiction.” * 

91SL A report to a Police Officer by a public servant 
Rapart to a concerned b not a complaint Kedtas v. R. 
not a caaviatat. (1903) L L. R. 30 CaL 885. Pof aococffing 
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Magtetraie. In this case the petitioners were convicted under 
secs. 143 and 186 L P. C ; but the '^^High Court set aside 
the conviction and sentence under, sec. 186 L P. C., although 
maintained the conviction under sec. 143 I. tP. C. 

813. In Umrao SingS , v. R., (1909) 6 A. L ). 836 : 

A report of flic s. c. 9 Cr. L I. 518, Musammjit Saidu reported 
at the Mona that one Raghu Kurmi had 

*®^**‘"*“- stolen a bullock. At the time of the report 
Umrao was with Saidu. The Sub>Inspector submitted a 
repork to fhe Asdstant Superintendent of Police asking that 
action be taken against Umrao Singh under sec. 188 L P. C 
The Assistant Superintendent of Police forwarded the report to 
the Sub-DlvIsIonal Magistrate remarking that action need be 
taken. The Magistrate treated the report as a ''complaint'* 
and proceeding under sec. 195(1) Cr. P. C, took cognizance of 
the alleged offence under see. 109 read with sec. 189. The 
High Court held tha(."thc Sub-Divisional Magistrate was not 
' jusiifled in treating the report of the Sub-Inspector submitted 
to th^ Assistant Superintendent of Police as a complaint and 
taking cognizance of the alleged offence against Umrao 
Singh.” 

^ In the case of CSSedl Kandu v. 8., (1910) 7 A. L J. 618 : 
s. c 11 Cr. L ). 351 (All), Chhedi sent a telegram to the 
Collector to the effect that during his absence on duty ilttp^^ 
Naib Tahsildar with a eSaprasi and the Plague Doctor forcibif;;' 
broke his house and beat his famfly and inoculated plagw".* 
fUca. The Collector made over the telegram to the nearoit 
Magistrate who tried the case. The sender of the telegram was 
not examined on oath. The Magistrate ordered an inqtdry ^ 
a Tahrildar who after an inquiry reported the cfise to be false. 
The Magistrate then smt for Chhedi and recorded hb state- 
Ihent and examined hb witnesses. It was held that Chhedi 
Kandu could not be said to have made any complaint to the . 
Magistrate. Under the circumstances no offence under sec. 
81 1> L-. P. C, was committed by him and the Magblrate whs 
not jilted In taking actions under Spe 476^ Cr. P. CX 



cn. VUL] 


COMPLAINT.— WHAT iT IS NOT. 


1%7 


"Report' 
reqaeat fdr acttoii. 


S14. In A/imed Husain v. R, (1913) 17 C V. N. 980, the 
peHHoner was summoned under sec. 186 
I. P. C, for obstructine a peon .tt^- flie execu- 
tion of a warrant* under the Cess Act The report of tiie 
peon on which the proceedings were started was merely a 
report of what^ tooh place and contained no express or 
implied request to the Ma^stratc to take any action. It was 
hdd that the report did not come within the meaning Of a 
"complainr tmder sec. 4 (/!) of ihe Code of Criminal 
Procedure. The prosecution was held bad.. 

Similarly, in Pabitra NatH Das v. R, ^S7) 31 C. V. N. 

Report eontaininp ^ P*®" submitted a fcport to Bie 

Sub-DiPiaonal Magistrate ihat^ihe Trent to the 
not a "complaint." petitioner to serve a witness- 

summons in a 'case under sk. 133, Cr. P. C, and that tfie 
petitioner, on being told that a summons was to be served on 
him, got irritated, ashed the peon to fet out and abused him 
and forbade others to put thdr signatures^ on the reiianr-isf' 
service as witnesses. The peon submiited'^j;^^ori to the 


:a complaint 
ler. The peoli 
^.words of wli^ 
the 

'‘Wth -.and issij^ 
Court' hdd' that 
were. started 


Sub-Diddonal Magistrate who directed', 
before the Senior Extra-Assistant 
accordingly submitted a report, the 
were “submitted for information.^ii 
Asrtslant Commissioner examined tl 
summons under sec. 186 I. P;-C 

■V ■ 

the report of the peon on which 
was merdy a report of what tooh pla^'''‘''^nd'.'^( did' libf come 
within the meaning of complaint under, sec. 4 -fi^ of the Code 
of Crimind Procedure. 

215. In R V. SSeo Sampat, (1918) I. L. R. 40 AIL 641, 
■-..-..-I the holder of a decree for rent passed by an 

r^u^*ho^ Assistant Colledor Si the second dass^ toob-pout 
ot**”* execution for a larger sum than was in fad due 
and also gave in bb application a wrong date as 
the date of decree. The fudgment-debtor paid the amount 

claimed under compulsion and thereafter applied for sanction to 

A • 
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prosecute the decree-holder. Upon receipt of this application 
the Assistant Collector vrrole a letter to the District Magistrate 
forwarding it through his Immediate ^perior the Sub-Dividonal 
Magistrate, in which he stated all the facte of the case and 
concluded soliciting orders in the casa The Sub-Dividbnal 
Mai^trate, instead of forwarding this letter to the IKstrict 
Memistrate; himself passed orders for the prosecution of the 
decree-holder ; and tried the case himself and convicted the 
decree-holder of offences under secs. 193 and SIO of the 


Indian ^nal Cpde. On appeal the conviction and sentence 
were' upheld b? the Sessions Judge. The case coming up 
before the High Cohrt on revision, ft was held that the 
letter written by. the Assistant Collector to the District 
Magistrate, in which the former did not ash that any action 
should be taken b? the Ma^lrate, but merely for directions 
as to Sow Se sSoald proceed, did not amount to a "compljdnt” 
within the meaning of the sec. 4 (/S) of the Criminal Procedure 
-C?d^.and, there being no “complaint”, the trial was illegal. 


S16. In the case of SaSumae CSaUafee v. Modxuddln 
In thl "com. ASmed, (1921) 25 C W. N. 357, it was held 
tfwt the definition of “complaint" does not 
■hooi beotated. squire any statement of facts beyond an 

altegfltion that some person has committed an offence, but if that 
definition is read into 190 (1) (a) of the Criminal Procedure 
Code, it is clear that before a Magistrate takes cognisance 
^ Mere repefltion of he must have before him an attepatton of 

fliG words of ■ see* 

Mon u not proper. facts Constituting tSe offence ; a mere 

repetiffon of the words^of a section of the Penal Code is not 
a proper compliance with the provisions of the sub-section. 
817. A report submitted by the Superintendent of Police 
P-j - . with an ® Sub-Divislonal Officer vrith the endotse- 
«nent tha\ H is submitted foe fewom of 
tlon”’'‘nofT^e^ pevusat and necessaep action does not anuutnt 
to a cmnplalnt within the meaning of sec 
.4 (/S) of the Cbde of Criminal Procedure. Babko SlngB v. 
JR, (1926) 96 t C. 211 : s. c. 27 Cr. L J. 899, (AU). 
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218. In S/Sai^ MaSammad Yassin v. H, (19S4) L L R 
4 PaL 3S3, 386^ 3S7, it was held that havins regard to the 
definition of "complaint” in the Criminal Procedure Code 
An Older- eam. Order of the Magistrate summoning a 
eompiMidof pcTson is not itself a complaint either within 

the Megltrele. ^ p ^ 

The High Court observed, “These proceedings were iniiiafed 
by the Sub-Inspector of Police who made the complaint dnd 
on that complaint the Ma^trate passed an order to summon 
the appellanL It is, in my opinion, impossible to j^nstrue* 
that order has passed on a complaint tis being itself a complaint 
within the meaning of the Code." * 


Absents of a Complaint 

219. In Rv. Sri Natain, (1924) L L R. 47 AIL 114; 
^■e. » Cr,, P.C. S. c. 26 Cr. L J. 446, it has been held that 

AiMicncc of cont** 

p>**“*-" the provisions of sec 195 Cr. P. C, cannot 

be evaded by the device of cha^ng a person witb-aR-* 

offence to which that section does not apply and then 
convicting him of an offence to which it does, u^n the 
ground that such latter offence is a minor offence of the 
same character. 

Applying the principle of the above ruling, it will be 
wrong to convict a man under sec 182 L P. C, where 

there is a complaint by the Police Officer bui not one by a 
Court, if the offence is committed in, or in reiaiion to any 
proceeding in Court Section 238 Cr. P. C, is not applicable 
in such a case for the Court Has qp iurisdlction to try the 
case vriihout the complaint of the Court 

220. In the case of Mathu Qomdan v. R, (1924) 26 

Cr. L I. 962 : s. c 87 I. C 418 (Mad), it was poinletl out that 
unless and until the public servant concerned chooses»to 

move in the matter, the Court has no authority to do so 
sao motu whatever process it readies that result A 

Court taking cognieance of an offence under sec. 211 of the 
Penal Code; does not ipso facto take cognieance of one 
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under sec 18S of Uie Coda Where, therefore^ a diarge 

agidnst an accused person fs altered from one under sec. 

' fill. Penal Code, into one under see. 18S; a conviction 
linder the latter seefion is bad In the absence, of a "complaint" 
by the public servant concerned. 

221. In case of Ram fietuad v. i?., (19S7).10S I. C. 351 : 

s. c. L L R. 49 All. 752 ; 28 Cr. L. J. 543, 

(AllX an Order for the insHtution of a case 
of comp amt treated as a "complaint” The High 

Owrt observed that "under the present law a Court must 
make a 'complaint* and cannot directly" ' order prosecution. 
The 'complaint* must sd forth the offence, the precise facts on 
which it is based and the cadence available for proving it.’* 
See on/e T 210. 

222. In this connection, it is necessary to condder the 

See. 937 Cr. P.C. c^ect of an absence of the requisite complaint 
and Its beorins. ^ Prcvious to thc amending Act of 

' lyib, sec. 537 Cr. P. C, provided : — 


“Sudject to the provisions horoinboforo confainod, no finding, 
santonoo or order passed by a Court of competent jurisdiction 
shall bo reversod or alterod undor Chapter XXVII or on appoal 
OB revision on account— 

(a) of any error, omission or irregularity in the complaint, 
* • * f or, 

(ty of tho want of or any irregularity in, any sanction 
requirod by soc. 195, or any Irrogularity in praceedings taken 
under seo. 476, or, 

(c) • * • • 

(((;•*** unless such error, omission, irregularity, want of 
misdiroction has in fact, occasioned a failure of justice. 

Explanattoa In the determining whether any ener, omission, 
or irrogularity in any proceeding undor the Code has ecoasioned 
a failure of justice, the Court shall have regiuil to the fact 
whether the objection could and should have boon raised at an 
earlier stage in the proceedings.** 
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Clause (6) of se«. 337, Cr. P. C, has now been otniUed. 
Clause (u), so far as compl^nts are concerned, now stands 
the same as befor^ Accorilind to it an? error, omission or 
iaegalaeiif in an? complaint is excused if there had been no 
failure of fusHce occasioned b? such error, omission or 
irredularit?. Buf the question is if the absence of a compiaM 
is cured b? sec. 537 Cr. P. C. 

8S3. In Ameeaf SingS v. R., (1994) 86 L C 987 : s. c. 

AbMnee of "eom. ^6 Cr. L J. 751, (AID, » was held th^t under' 
puinr* to fataL j|,g amended Criminal Procedure Code want 

of a regular complaint b? a public Arrant or a Court in 
respect of an' offence referred to under sec. ,195 of the Code 
is fatal to a prosecution. 

The absence of a complaint in writing as required b? the 
provisions of sec. 476, Cr. P. C, Is an illegalit? which vitiates 
the trial. This view was taken b? the Nagpur ludidal 
Commisdoner's Court in the case of Tt^aeam Marwadi g . 
(1996) 100 L C. 1044 : s. c. 28 Cr. L). 388, where the 
Court observed that “it is an illegalii? which vitiates the fflal of 
the case b? the Matfstrate is dear from sec. 530 (p) of the 
Criminal Procedure Code.” See also the case of Peasad 
V. R. (1996) A. L R. 1996 AIL 700 : s. c. 97. Cr. L ). 90fc 
994 In Faidr MaSomed v. R., (1996) 97 Cr. L |. 1105, 
c«wtaint »..t 1110: 97 I. C. 417 (Sind), the Judicial Com- 
irrm ' nibsioner pointed out that before the error, 
toritp to cured. omisdon or irregularit? In a complaint can 

be cured, the complaint must exist. Where there is no com- 
plaint, sec. 537 (iO does not appl?. See also the case of 
MdSbn QSandta NodA v. R, (1998) 33 C. W. N. 985 ; s. c 49 
C. L I. 349. 

895. Where there had been d regular compkdnt Ip 
uw— town- writing and the cognisance of the case is 

pUuiit In wficint u 

■UMias. taben it would be no bar to the proseculibn 

if the complaint in writing Is missing from the report. 

In the case of ladSmi SingA v. R, (1994 95 Cr. L ). 
978 : Sk c 81 L C 6SK^ (PaD, the complaint in vnlling of the 

. 91 
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Writer Head Constable was not found in the record. It was 
held that a conviction under sec. 188 is not bad in law 
simply because no complaint in jirritinc under sec 195 Cr. 
P. C, is found in the record and it wAs further observed 
that the absence of a complaint in writing would only amoun 
to an error, omission, or irregularity as ..contemplated by 
sec. 537 Cr. P. C. 

a 

886. As regards the last observafion that sec. 537 Cr. 
AJMcaea of eom. cuFcs the omissfon, it is respectfully 

ominSm of Submitted that the observation is an obttee 
ifniuioiitr. jg correct. An absence of a coat’ 

m 

plaint is not an eetor, omission or irregalacilp in tSe 
complaint. The error, omisrion or irregularity in a complaint 
presupposes the existence of a legal complaint, in regard 
to which such error, opiision or irregularity, if any, is 
excu^ by sec. 537, Cr. P. C. 



CHAPTER IX. 


Inquiries before making a complainL — Conunihnent 
instead of a oomiri^t 

A. — Inquiries regarding an offence under sec. 182 I. P. C. 

' 897. There is no provision of law for inquiries regarding 
an offence under sec 188 L P. C, comm&ted btiore a 
Pottee OiRcet. When the public servant is a Police Officer 
he is in a position to know b? his investigation which 
generally follows the information whether such informafion 
is true or false to the knowledge of file informant. When 
the public servant is other fiian'a Police Officer he should 
have before him that the informafion is false to 

the knowledge of the informant Wheif a folse case is ma de ., 
under sec 188, before a Magistrate he may either inquire 
into the case himself or send the case for inquiry and wport 
by a competent person under sec 90% Cr. P. C, and may act 
upon such report In all cases of complaint by a public 
servant there should be sufficient materials to start with. « , 

Bw— Inquiries regarding offences under sec 188 L P. C, 
committed in, or in rdafion to proceecUngs In Court. 

888- In a previous Chapter we have already discussed 
when an offence under sec 811 can be said to be committed 
in relation to proceedings in Court and have seen that such 
an offence includes not only that instituted in Court but also 
that which is instituted before the PoUce, but in regard to 
whidi either previous to or simultaneously with or subsequent 
to thrir insfitutlon a complaint for the offence is lodged in 
Court - whether by way of regular oomidrint or by a nan// 
pefifioiL 

999. In regard to such an oltenoe a ludicial 
inqtdry is permitted . hff the Code of Crimlngl Procedure. 
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SecGon 476 Cr. P. C, provides : 

*^60 any Civil, Revenue or Criminal Ceurt is, whether 
on application made to K In this * behalf fir otherwise, of 
Pfocedttfc in opinion that It is expedient in the Intsrests of 
justico that an inquiry should be made into any 
offence referred to in sec. 195, sub-scc. (l), clause (A) or 
danse (c), which appears to have been commlttad in or In 
rdaUon to a proceeding in that Court, such Court may, after 
such prdimlnary inquiry, if any, as It thinks necessary, record a 
finding to that effect and make a complaint thereof in writing 
signed by the presiding officer of the Court, and shall forward 
the same to a Magistrate of the first class having Jurisdiction, 
and may take sufficient securito for the appearance of the 
aeouoed before such Magistrate or if the alleged offonce is 
non-bailable may, if it thinki necessary so to do, send the 
accused in custody to such Magistrate, and may bind over 
■gy,.. person to appear and give evidence before such 
Magistrate.” 

or 

' "Provided that where the Court making the complaint 
is a High Court, the complaint may bo signed by such officer of 
the Court as the Court may appoint” 

"For the purposes of the sub-section, a Presldenqy Magistrato 
shall be deemed to be a Magistrato of the first class.* 

(2) Such Magistrato shall thereupon proceed according to 
law and as if upon complaint made under see. 200. 

(3) Where It is broupht to the notice of such Magistrals, 
or of any other Magistrato to whom the case miqr have boon 
transferred, that an appeal is pending against the decision arrived 
at in the Judicial proceeding out of which the matter has arisea, ha 
mpy, if Ir* thinks fit, %t any stage adjourn the hearing of the 
case aniil such appeal is deddsd. 


* The word "Chief" In third paragrairii of »cc. 47e Cr. P. C.. has 'been omitted i 
and a prowho to Ihc first paragraph has been added to the section bj the Code of 
Criminal Prooedure^fAmendment) Act, 1900^ (Act II offtfififl). 
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830. The above section refers to sub-section (1) clauses 
(6) and (<d of sec. 195 Cr. P. C, and has no applicaBon to 
clause (fl) of sec. 195> Cr. P. C.. which amons others 
refers to sec. 188 iT P. C. Accordintfly a public servant com- 
plaining of an offence under sec 188 I. P. C, cannot proceed 
under ttils secSofl. 

Section 476 refers to sob-secUon (1) clauses (6) and (() 
of sec. 195 CT. P. C, /.ft, amonf; other offence^ to those 
under sec. 811 which are committed in, or in relation to 
proceeding before a Court There need not 'thus bb any 
proceeding under sec 476 when the qffence under sec. 811 
I. P. C, is not committed in, or in retation to any proceeding 

in Court 

831. The word "proceeding" is not defined in the Code. 

M«.^s oi the Th® meaning of the word as given in flie 

word * pra«eedinf \yci)ster’s Dictionary is as follows :““The 
course of procedure in the prosecution Of an action at law."^ 
A -''proceeding” may be either fudidal or non-|udiSaL 

Section 4, clause (m) Cr. P C, says- "A 

p. % * *%iii£i ludidal proceeding includes any proceeding 

procccdlflC* * d 

in the course of which evidence is or may be 
legally taken on oath.” The word "proceeding" in sec 195 
Or. P. C, embraces both iudictal and non-fudidal proceedings. 
By the amendment of the section 476 in 1983, the word 
"jucBckd” has been omitted. So the inquiry under that secUon 
can be made when the offence is committed in a proceedng 
whether iudidal or non-]udidaI. 

A "criminal proceeding" is a far larger term than "criminal 
prosecution." (Fdi/ier v. R, 54 L. J. Q. B. 858 ; 14 Q. B. D. 
648)L 

SBI8. It has been held in Raa\ Qkmm v. R. (1985) 86 
^ O. L I. 1186: s. c 88 L C 358* that tlfe 
iMeh wofds "offence which appears to have been 
bMD eomained.- committed" In sec. 476 Cr. P. C, mean that 
ihe fa ct v before the Court unless rebutted show that no 
. offence has bm cotemilted. 
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' 233. Before the £unendinent of the , Code of Criminal 
whcMier mc. 4 W Procedure in 1923 different Hich Courts had 
differently held whether sec 476 Cr. P. C, 
the aiDcndnicat. ^ self-confadned provirion la^g dovm 

an independent or an 2 dternate procedure for a Court to 
adopt when it decided to take action, or V^hether it was 
supplementary to sec 195 Cr. P. C The present secHon 
(sec 476) lays down the procedure to be followed for nmidnc 
complaints under sec 195 (1) (6) of the Code ot Criminal 
Procedure. 

234. In the report* of the Joint Committee before the 
Rcaioiia for the Council of State In September 1922, the 

^ llon'ble Mr. Moncrief Smith said, “One of the 
most weighty changes introduced by this measure is in respect 
of prosecution for offences committed before or in relation to 
proceedings of the Court. A glance at any commentary on 
.tl]g„£ode will give some* indication of the difficulties that have 
arisen in putting sections 195 and 476 into operation. Aftn 
a long^nd careful thought, Government have dedded on a 
line of action which, I may say, has met with general approvaL 
The two sections as they stand (now) provide and an altera* 
tion |or the procedure for the Courts in dealing with them. 
SeuicUon is given to proceedings under sec 195 or eicffon is 
directed by the Courts under sec 476. The sanction 
proceedings are now omitted and the two sections will in future 
supplement each other. Section 195 wilt contain t6e proSlblt 
tion of except upon complaint bs tSe Court : section 476 will 
big down tSe procedure' to be followed.” 

235. It will be seen that under sec 195, it is open to the 
Court before which the offmice is oomndtied to prefer a 
oogiplaint for the prosecution of the offender: and on the 

hand sec 476, prescribes the procedure as to how the 
complaint may be preferred. 

Under the present law ' the responribllity of lodging Uie - 
complaint rests with the Court In each case^ therefor^ it is 
to be bomecin mind that whettier in /he interesb of JusHce^ 
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a pr^ndnaiT inqtdrf is necessair or not before a complaint 
is filed * 

An inquiry under sqc. 476 of the Cbde of Criminal 
Procedure is accArdlnqly chscreKonary but not obligatory. 

836. The holding of a preliminary inquiry in a proceeding 

itaUminnyinqui.^ ^ ^r. P. C, being discretionary 

tt diMtedoiiuT. ^ person against whom an order for pros^- 

tion has been passed without such an inquiry cannot complain 
unless he has been pr^udiced by the omisdon. 

Where evidence has already been recorded as for* instance^ 
in the course of trying the original complaint a fresh inquiry 
may not be necessary. Bat if an offence Has been commuted 
not in Court bat outside Hie Court, as in tlie case of obstruc- 
tion to execution, an investigation may be necessary to enable 
the Court to ascertain facts Justifying an order under sec. 476 
Cr. P. C (ZItrrpa tfarasan v. Bepin lieBarf, (1911) 15 fc. W.N. 
691). 

237. In TataUdas Moitra v. (1916) SI C W. N7 ISS; 
No ptcUmiiufy Sanderson, C J., said, “I can quite ima^e 
when In a caae ell that in certain cases no preliminaiY inquiry is 

the facta material if_ a • • 

to the charge la nccessary : It may be that in a case where 

brought to the * 

notice of the Judge, Judge is ti^ng the case and all the facts 
which are material to the charge have been brought lb Ihe 
notice of the learned Judge, or have come out during the 
course of hearing of the case, it would be mere waste of time 
and quite unnecessary to hold a preliminary inqidry, because 
the learned Judge is in possession of material fads on which 
But vhcre tad' it b necessary for him, to form the Judgment. 
^^MeArcoar^ But in such a case as thb, where the Inddent 
pfdtfl^^iiianirr place oubide the Court; and as to which 

the learned Judge himself could have no hnowledge and as to 
which evidence must be called for, in my Judgment, unlessriie 
does hold such a preliminary inquiry as may be necessary 
to aiable iStm to determine lebeHSer or not tBere is any case 
Ut to be sad io tSe Magistrate, Be^Bas rto /arisdiction to 
s»nd tBe_ accused under sec, 476 Cr. P. C* 
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In the case of Sarat C&mdta v. Hart Cfkaan, (19S9) 
51 C L I. 45, it was held that "though a preliminary inquitY 
may not be legally necessary, it should in common prudence 
be held by every Court, before it passes an order under 
sec. 476 Cr. P. C." 

But this view was dissented from in the ‘case of Puma 
CHandea v. Sfiidi DRalix, fl930) 34 C. W. N. 914 : s. c. 59 
C. L I. 87, and therein the case-law of the Calcutta High 
■ Cdurt on the subject was reviewed. In this case the High 
Court held that "the Court has to decide in each individual 
case whether in the interests of jusfice a preliminary investiga- 
tion is necessary. In a case nsRere an offence das bem 
commuted outside tde Court and not tn presence of tde Judge, 
it would be iudtciom. If not imeambent, upon tde Q>urt to 
dotd Q prellrntnars tnqatrg in order to dnd out for itself 
wdetder sued offence was reads committed. But where an 
^■■■"l uory In- otfmce Hi committed tn presence of tde Court 
or from a perusal of tde record it is of 
be&e a Court. opinion tdot tt ts twcessarj tn tde interests 
of fusttee Ma/ a dtrider inquirs into tde matter should be 
made tn tde .Criminal Court, it mas rnake a complaint to 
effr^ to tde nearest Magistrate without matting ans 
prritmtnars tnqttirs. It cannot be laid down as a proposi- 
tion of taw that in evers case it is prudent to hold a 
preltmtnars tngntrs before madtng a complaint under sec. 
476, Cr. P. C There may be a case where the revidng 
authority may think that an action under sec. 476 Cr. P. C., 
was too hastily taken and that there should be further 
investigation in the matter." Tde word tn sec. 476 being 
"Court,” the autdorits competent to made a complaint 
Includes tde successor ts ppt required to hold an indepeadait 
pSdimtiuKs tnqatrs ans uiore t^m dts ptedecasor.”- 
. The case-law on this point previous to the - amendment . 
of the Code is almost the same after the amendment In the 
abb^. case, Costello, J., in comparing the old and the / 
amended sec^ 476, tighfly poin||Nl out It IS to' be 
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observed in the first place that there are a number of 
decisions * * * * wtiich unquestionably make it dear that 
even under the old corresponding section of the Criminal 
Procedure Code *a prefiminary inquiry was in no sense 
obligatory. The previous words of the section were 'such 
.Court after making any preliminary inquiry that may be 
necessary*. So even under that phraseology it was not a 
necessary condition precedent to the making of an order 
under sec. 476, that there should be any preliminary inquiry, 
at all. The section did not say so and therefore *to hold 
that there was any rigid rule of law on the point, is to my 
mind to go beyond the words of the sedion. The section 
says, ‘that may be necessary*, thus assuming that there were 
cases in which an inquiry might be necessary and cases in 
which an inquiry might not be necessary. It follows therefore 
that an order made under the terms of the old section was 
not necessarily bad, because no • inquiry at all had 
in fact been made before the Court concerned madd^^ ‘ 
order." 

238. A successor of the officer before whom the original 
Saeeemor in lool* place IS not bound to hold an 

independent investigation before making^ 
invertisnuon. ^ ^ P. C ScC the CdSM 

of Darpa Natasan v. Bepia BeSarg, (1911) 15 C W. N. 691 : 
and Paata CSandea v. DBalu, (1930) 34 C. V. N. 914 : 

s. c. 52 C L ). 87. 

239. The words "prdiminary inquiry, if any, as it thinks 

wo^^reUmbM^ nccessary,” seem to mem an Inquiry as the 
1 ?^ niSk*” nce^ Court thinks necessary to determine whether 
■w." or not there is any case fit to be sent to 

the Magistrate ; to 'determine wh^er there is a prima 
fade case, and there is a reruonable prospect of a successful 
termination of the prosecution and that the prosecution is 
necessary in the biterests of lusHce. 

-240. There is no such preliminary * inquiry where (he 
Magistrate dismisses thg origiral complaint upon a tepoet 
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tnm tSe Police, as there is ho legal eeideace before him 
upon which he is in a position to frame iSis opinion. It is 
irresular to substitute the opinion of the Police Officer who 
made the report for that of the Magistrate, and the notice 
must be issued to the part? concerned to show cause whg 
his prosecution should not be started on a,complainl, and 
the Magistrate should hear cadence, if necessary, in support 
of ‘the cause shown. "Cases in which the Magistrate examines 
the complainant and hears the evidence and acquits or 
discharges the accused, and then, without noUce to the com> 
plainant, the Magistrate compldns for preferring a false charge, 
the compljdnt cannof be said to - be improper.” R v. 
Sheiit Bead, (1886) I. L R. 10 Mad. S3S. (P.a). See the 
ratio of the cases discussed in this case. 

Q4{. The obfect of such an inquiry has been discussed 
^ What t Court in K ,lla/a Rao, (1926) 27 Cr. L I. 1149 : 

• Cr. p. c. s.' c. 97 L C 669 (MacLX where it was held 
that what a Court has to decide under sec. 476 Cr. P. C, 
is Best, whether an offence of the bind contemplated appears 
to have been committed, and s^ondlg, whether it is expedient 
in the interests of lustice that it should be further inquired 
lAt<f in order to arrive at a dedsion, the Court 
may, if it thinks fit, hold sucli preliminary inquiry as it 
condders necessary, the nature, method and extait thereof 
bdng eatirelg at hfs discretion. The inquiry need not be 
such as to satisfy the Court that an ohdtee has actaallj 
been committed, bat merely that an offence appears to have 
been committed. Nothing more is necessary and a iong 
discussion of a decision on the merits is as undesirable as 
it is unnecessary. 

842l The iaw does not reqifire a minute and deUdled 
Seti. 4M Cr. P. c., hiquiry but only such preliminary inquiry as 
t!SSiate*aMiSSed may be necessary to make out a prima 
ibc/e case. The extent of the preliminary 
inqtury is Idt to the discretion of die Court; Chamad 



CH. IX.] 


PRELIMINARY INQUIRY. 


171 


Court. 


V. Pubiic Peoseculoe, (192S) L L R. 4 Pat. 484. See post 
T SS& 

843. The question, if a notice must be issued to the 
NoHee- whether uccused, is similar to the one raised in 

hiqMry^unte".^ proceedings under sec. 437 Cr. P. C, 

4» Cr. p. c. • ^j|g(j,gp accused person shall have o 

notice of a proceeding for further inquiry. On the abstAct 
question as to whether it should or should not be 

DiTetsenee there has been divergence of ]udidal‘ 

of lodictai upmion. opinion 

844. According to the Patna Hiyh Court, if a preliminary 

The n.f— HMh ts Started, H must be a real inquiry, 

and the accused must be qiven an opportunity 
to show cause and to cross-examine the witnesses if he so 
desires. Ganeswar PaSaraf v‘ R, (1981) 61 L C 84S: s. c. 
88 Cr. L I. 458. 

845. Pollowinq an earlier decision in R v. Mata^-dal, 

The AUahebea L L R. 15 All. 398^ the AUahabad 

HMh Court. Court held in Abdul Gratae v/ Raxa 

Husain, (1918) I. L. R. 34 AIL 867, that when a Magistrate 
tabes an action under sec. 476, it Is not necessary for the 
validity of his orders that he should hold a preliminary 
inqidry, nor, if he does hold preliminary inqidry, is it 
necessary that he should give the person against vrbom such 
Inquiry is being held an opportunity of cross-sxamining the 
viltnesses. 

846. In the Calcutta Ifigh Court In Ctiota Sadoo PeadaH 
The Calcutta BSoobun CSu^dfUii^, (1868) 9 W. R. Cr. 3, 

High Court. 11 down that the preliminary inquiry 

need not be held in the presence of the accused. 

847. In the Madras High Court IP has been held that the 
The Madias HMh proceeding under sec 476 is a fudidal 

proceeding ; for evidence may be taken 
under that section ; and a pmly to whose prejudice it is done 
must be p^minarily heard and a Judgment formed upon 
. kgai ertdeace. (See the observation In w S6<Kift Bead, 
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(1887) L L R. 10 Mad. 23S. S36, (F. B)l «Tbe case of AMa/ 
0/Safitr (see anfe T S45) was followed b? the Madre» High 
Court /a te Ra/a Rao, (1996) 97 I. C jp69: s. c 97 Cr. 
L I. 1149, dissenting from Ganeswar Pafiata/ v. R^ (1991) 61 
L C 849 : s. c 99 Cr. LI. 458, and In te Pemmatta 
VenitatasubblaS, (19^); 69 L C 440 : s. c 93 Cr. L I. 719 ; 
44 ’M. L ). 74 

848. In Amae Nat/S v. R. (1996) 99 L C 1097 : s. & 98 
The Lahdke Hifh ' ^ 8®^ (I.iah), )al I.al, )., held that where 

a Court proposes to order a prosecution 
under sec 476, Cr. P. on the evidence of vritnesses whom 
the accused had no opportunity to cross-examine and whose 
evidence has not been tested it should not pass an order 
without gi^ng notice to the accused person and giving him an 
opportunity to meet the case made against him. See also 
the case of J(^at SingS. v. R., (1999) 190 I. C. 687 : s. c 31 
•Cr.-L I. 179, (L). 


S4ft When a notice is issued to the accused to show 
When • nooee la cause, he should be given em opportunity to 
miortuiug^ for adduce evidence to show that he is innocent 
ahouid a^o be given! and that 2IS a matter of sound discretion no 

• r 

complaint should be made by the Court before the 
accused is heard. 


950. The ordinary rule should be that in the exercise of a 
lYurrrnnii to be sound ludicial discretion, a noHoe should be 
to^e^hMttofMelll g>Ten ; but in spedal cases it may be dispensed 
with. Where without sufficient reasons notice 
is liot given, the superior Court may set aside the proceedings 
if there has been tmy pr^udice. 

^ 951. In l^epa Natagaa v. BefAn BeAarg, (1911) 15 C W. 
N. 691, U was held that ‘In strict law, for proceedings under 
the section (476 Cr. P. C), neither a notice to show cause 
why a party should not be sent for trial, nor a preliorinary. 
'^inquiry is indispensaUep ■ WHat 6as to be borne in mbid in eacS. 
iiHUv&btal case is, wAetAer in tSe inietest of fusUce a PedP 
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minars iavestigatfon Is necessarf. It tna? be added that 
OmiMion tohoid whether the”* person against whom an order 
un^er sec. 476 has been made without 
fa be aet aelde. preliminary investigation has been pr^udiced by 
reason of the omission to medic such investigation is a matter 
which may be considered by this court (the High Court) when 
the propriety of the order is called in question." See C6omi6utt 
MaSomed JxSaral Hag v. /?., (1892) L L R. 20 Cal. 349. 

2S2L But in Btindaban v. R, (1919) 20 Cr. L J. 791 : 
Coart look. •!«. ^3 I. C 695, (Oudh), foliowiifg the 

cases of TKo/fnr Pass y. R. (1913) 15 Cr. 
oat sothse. L J, 217 : s. c. 22 L C. 1001, (Oudh), and 

Ram Piaci Rai v. R^ (1912) 13 Cr. L J. 707 : s. c. 16 L C 
515, (M‘, it was observed that "liie Court loots with disfavour 
The Aiiehebed upo** <>"7 Order which is passed without such 
High Court. notice particularly in a case where there is 

no evidence one way or the other or oh the record to shew 
a dishonest motive." 

253. A Court holding a preliminary inquiry under*. sec. 
In. preiiminerr ^76 Cr. P. C, may legally tahe evidence on 
52?"e;wS!n”OT oath therein, and the inquiry Is, therefore, a 
'judical proceeding” vnthin the terms of yc, 
4 (aO of the Code ; AbdaiiaS KAan v. R., (1909) I. L. R. 37 
CaL 52: s. c. 14 C. W. N. 132; 11 Cr. L. I. 45. 

Although the Code of Criminal Procedure does not con- 
tain any provision with regard to the manner in which the 
evidence in an inquiry under sec 476, should be recorded ; 
but for future reference the Magistrate shbuld make a summary 
of the statements of the witnesses examined. R v. Jogsadta 
Nats GSose, (1914) L L R. 42 CaL 240:s. c 18 CW. N. 1242. 

254 In such proceedings ^the persons against whom the 
proceedings are directed, are in tSe position 
o^ (Kcased persons. So to examine 
inS|«i "e~y eflto him as a witness in the course of the pro^ 
ceedings is illegal and ultra vires. In such 
proceedings the person t^n only be examined (p accordance 


To ejHUBlne 
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wlih the provision' of sec 343 Cr. P( C He cannot be 
properly asked questions merely to elicit a statement as a 
foundation for ordering his prosecution : ftams Po Nfun v. 
Mttttt Katpen C6eUy, (1916) 17 Cr. L I. 316 : s. c. 35. I. C. 
493 

a 

855. When a complaint is made under sec. 476, it is 
well to qive reasons for IL But want of reason is no ground 

Reawnu tor iiiak> foT Setting it aside. Section 476 of the 

Intf a complaint 

to be recorded. Criminal Procedure Code merely slates that 
the Jud^e should record a finding. It does not state that 
that finding should be supported by reasons or that it shouid 
contain issues for decidon. LakSmidiand Gandamal v. /?., 
(1986) 98 L C 97 : s. & 87 Cr. L. J. 1249 (Sind). 

856. The preliminary inquiry must be conducted by 
the officer who directs the prosecution and cannot be 

Preliminary la. delegated to any other officer. See SakAt Rai 
V. Rl. (1918) 80 Cr. L J. 845 (PaO. 

It was held in CAamari SingA v. J?., (1984) L L R 4 
Pat 34 : s. & 86 Cr. L I. 170 : 83 L C 730, that "seefion 
The Phtaa Hish contemplates that after making such 
inquiry as may be necessary, the Court 
should make a complaint in wrifing. It Is for the Court 
acting under sec 476 to make any inquiry that is necessary 
and then to make a complaint 'against the person or persons 
who, he is safisfied, have committed an offence The section 
does not contemplate that the Court should send the case to 
a Magistrate for inquiry whether the offence, it suspects^ has 
been really committed, and for prosecution if the Magistrate 
The Court eom. ^ ^ Satisfied. The Court must be satisfied 
tbSt^thm fhat there Is a prtma facie case agdnst each 
uapnaMihcMGaac. peison*sent to .the Magistrate and then can 
lay a complaint under sec 476.” 

”It is not suffident that the Ma^trate to whom the com* 

. plaint is made under sec 476 is enfitled to hold an inqidry 
under sec 808 Cr. P. C Generally he will consider that the 
Court has /asde the complaint i^ sufficient to iusfffy issue 
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of process against (he accused a( once. Bu(; even if under 
sec. 908 an inquiry 'is held the persons complained against 
have no opportunity to show thdr innocence titi after 
they have been summoned.” 

957. Similarly, it has been held that before the Court 

^ OpiBinii miMt be mahcs the inquiry it may be of opinion lhat 

that el the comF . , * 

an- it is expedient in the interests of justice to 
auperior Court. make the inquiry. The “opinion” must be 

the "opinion" of the Court making the order. Where a 
Munsitf made an order at the instance of the- District *Judge, 
the High Court held (hat the order of the Munsitf was bad. 
Riaxol V. R, 1909) 4 L C. 960 : s. c. 10 Cr. L ). 595. 

958. On appeal by a person convicted by a Subordinate 
Magbtratc of an offence under sec. 41 1 of the Penal Code, the 
Sessions judge set aside the conviction and proceeded to sa| that 
the District Magistrate should proceed against certain vritness 
who had given endence for the accused in the Court of 
first instance. It was held that neither sec. 437 nor sec 476 
Cr. P. C, nor any other provision authorised tlie Judg^ to 
make such an order, and that it was ulira vires and illegal 
Naipal, (1889) 9 A. W. N. 95. 

S!59. It is permissible, however, as held in Sfiabbie Hasgn, 

V. R, (1997) 88 Cr. L J. 986 s. c. 105 I. C. 810, (All), 

(which was a case of complaint by a Civil Court in a for* 

gery case), that under sec 476 of the Criminal Procedure 

Code, the preliminary inquiry has to be made by the 

Asuiutanea OvU Court itself. If it SO desires, an inquiry 

Sdi^but may be ordered by thd Police, but in such 

determine whether Q COSC Wnetl toe DOltCe DOpetS attive. tSc 
It oeceMery to • r- w 

taka action. 0.vil Cooct &XS io determine v^etSer it is 

necessarf to take action against pffrticuiar persons under 

sec, 476, and should record a finding to that effect against 

each individual person against whom complaint is made 

As to admbdbiliiy of statements under sec. 161, Cr. P. C, 
in an inquiry under sec 476, Cr. P. C> sec post V 959-A, 
p. 180^ and Y 393. 
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In the case of Pixtar RaSaman v. R, (1930) 31 Cr. L ). 
loss, 1058 (C!aO, one of the questions before the High Court was 
whether the police report could be tahen into consideration 
ili a prosccuKon against the abettor of a ‘crime under sec. 
SI 1 and whether preliminatY inquiry includes - inquiry by 
Police Officer. The High 0>art reviewed ■ the substantive 
law and the case-law on the subject and made the following 
observation : — 

"Before making a complaint under sec 476, the 
learned Magistrate has asked the C. I. D., to report on the 
complaint. This inquiry was a preliminary inquiry as 
contemplated by se& 476. It is argued on behalf of the 
appellant that the preliminary inquiry under sec. 476 should 
be conducted by the Court and not by any other agency as 
is provided for by sec. S02; Cr. P. C. The wording of sec. 
476 is so plain that it can hardly be argued that the words 
'such preliminary inquiry* in the section should be qualified 
by*' reading into it *by the Court itseif words which the 
Legislature has not thought fit to use. The section simply 
says that if the Court is of opinion ihat an offence has been 
committed in respect of a Judicial proceeding before it 
such Court may after such preliminary inquiry, if any, as 
il thinks necessary record a finding etc. This section gives 
the discretion to the Court to hold or not to hold a 
preliminary inquiry. If the Court is of opinion that no 
preliminary inquiry is necessary it may at once make the 
complaint If, on the other hand. It thinks that it is desirable 
to have a preliminary inquiry, he may adopt any course 
for the purpose of such on inquiry. The words .'preliminary 
inquiry* under sec. 476 may be co-extensive with if not wider 
tlian the words Inquire ipto the case* in sec. 90S; Cr. P. C 
There is no direct authority on this point but the question 
did come up for observafions in some cases. In CSamaei 
SlngS V. Public Prosecutor of Patna, (1994) 96 Cr. L ). 170 : 

L L R. 4 Pat . 94t the Sessions Judge made a complaint 
under sec. 476 and sent the case to tlw Magistrate to Inquire . 
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ff any oSdioe waa commitied by the accused and> if so, to 
prosecute him under certain sections of the Crminal Procedure 
Code. This procedure the learned fudges condemned 
and observed : 'It fo for the Court acting under sec. 476 to 
make an Inquiry that is necesseu’y and then to mabe a complaint 
ag^nst the peiron or persons who, he Is satisfied, have 
commitied offence.” 

"They do not mean to lay down that it is the Court 
acting under sec. 476 v^ich must hold the Inquiry. ^ ‘What 
they mean is that the Court acting under that secfa'on should 
make an inquiry and make a complaint as the result of 
such inquiry and not deligate the function another Court 
for they observe that this section does not contemplate that 
the Court should send the case to a Magistrate for inqtdry as to 
whether an offence has been 'really committed and for 
prosecution if the M^^^trate is so satisfied. This decision does 
not help the appellant as it only lays clown that an inquiry 
preliminary to a compkdnt should be made by the Court 
which does not necessarily mean by the Court .itself esihmin* 
ing witnesses. The case of R v. Woman Dtnkar (1918) 
L L.- R. 43 Bom. 300, is not also in point It does ncit 
support the appellant but it may be turned against him aon 
some of the observations made in that case. There the 
Assistant Collector who had sanctioned the prosecution made 
a complaint by holding a preliminary inquiry in the shape 
of a pvt by himself and the rest of ft by the C L D. It 
was held that the Assistant Collector was bound to hold the 
whole Inquiry Umself as he had started it In Ra^a Rao v. R^ 
(1936) L L. R. 60 Mad. 660 : s. c. 87 Cr. L J. 1149, the point 
on behalf of the accused was that they were not allowed at 
the preliminary inquiry to cross-estemine the witnesses 
produced against them. Waller, J., observed : — 

"What a Court has to decide under sec 476 is (o)- 
whelher an offence of the Mnd contemplated appears to 

. have been committed, rmd (b) whether it b expedient in the 
interest of fusOoe that .it. should be further ipciuired into. 

- . . 83 . ■ 



178 . PROSECUTION Hi FALSE CASB& (cH. DC. 

In order 1o arrive at a decision, the CourH may, if it thinks fit; 
hold such preliininarY inquir? as it considers necessary. The 
nature, method and extent of the preliminary inquiry are, 
it seems to me, entirely at its discretion.” 

“This observation of the learned Judqe , is aqainst the 
appellant in so far as It holds that 'the nature, method and 
extend of the inquiry arc in the discretion of the ]udqe. 

. The method adopted in the present case by the learned 
Magistrate was* to have an inquiry made by the C I. D. 
The only case which lends some support to the appellants’ 
contention is the of SakSi Rat v. /?., (1919) 49 

L C 917 ; 90 Ccf L ). 945, a decision of a single ludqe. 
The facts shortly stated were that a person lodged a 
complaint before a Sub-Djvisional Officer who without 
examining him on oath ordered the complaint to be put 
up with the police .report, fie subsequently passed an 

Order calling upon the complainant to show cause why he 
shoum not be prosecuted under sec 911. In showing cause 
the complainant produced several witnesses who were 
examined under the order of the Sub>DivirionaI Officer 
by different ' Subordinate Magistrates. On a perusal of 

the’ police report and the evidence recorded by the Magistrate 
the Sub-Divisional Officer made a complaint against a witness 
fior the complainant under sec. 476, on a charge under sec. 
193, L P. C The learned fudge held that the complainant 
could be called upon to show cause why he should not be 

prosecuted only unc|,er see. 476 and that the preliminary 

inquiry to be held under sec. 476 could not be directly held 
by any other Magistrate except the Sub-Oirisfonal Officer 
himself who on the police report thought that the comididnt 
was a false one. In 'that point of riew the learned Judge 
was of opinion that the evidence recorded by the - Subordinate 
I^kigfstrales was recorded without Jurisdiction and could not 
form the bSris of prosecution. On the facts of that case the 
dedsion is- right as the Sub-Di^^ional Officer could not - 
Without' entsustihg the holding of the preliminary inquby to 
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a Subordinafe Magbirate, merelY deligate the vn»k of 
recording evidence ^o such Magistrate while himself assuming 
to hold the preliminary inquiry. But if the learned ludge 
meant to lay down the law generally that the prelimitury 
inquiry could not be made except by the Court acting under 
sec. 476, I beg.to express my respectful dissent. The ques- 
tion now before us was not directly raised in that case and 
the observation made by the learned Judge must be taBen 
in connection with the parhcular facts of that case. On the 
other hand, a dedsion of the Allahabad. High pourt in' 
SHabbir Hasan v. R, (1927) L L R. 40 AIL 26: s. c 28 Cr. 
T« ). 986, supports the view 1 have* expressed. Dalai, )., Is 
reported to have there said i 

"If the Qvil Court so dedres an inquiry may be ordered 
by the Police but in that case when the police papers arrive 
the Civil Court has to determine whether it is necessary to 
take action against particular persons under sec 476.” 

"The result of an examination of these cases and of’ the 
consideration of the words of sec. 476 itself is that the 
preliminary inqtdry mentioned in that section may be con- 
ducted by the Court either by itself or by any other method 
available This appeal accordingly fails and is dismissed." 

The next appeal (No. 934 of 1929) is by Faelar RahSnfan 
who was not the compkdnant nor does U appear from the 
record that he was in any way connected with the com- 
plainanL Afaq Alt’s case is that this man was the wire-puller 
behind the screen. His case is that he had a long standing 
dispute with the appellant Padar Rahaman for possession of 
a plot of land In thdr native country and that the complainant 
Aeie ^fia, was set up by this appellant to lodge a false com- 
plaint against him. The Criminal^ Investigation Department 
hdd an Inquiry into this matter and reported agdnst both. 
On reedpt of the report the learned Chief Presidency 
Ma^drate said that ft was expedient for the ends of Justice 
that an fnqidry should be made into an offence under section 
21.1, L P. Ci against boifa. Under tiiat section a person who 
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InsHtutes a crindnal proceecUng as also a pjerson who causes 
such proceeding to be insHtuled may both be guilty of an 
offence under that section. The question before us is whether 
this Faslar Rahaman can be srdd to Have committed an 
offence in or in relation to a proceeding in the Court of the 
Chief Presidency Magistrate within the meaning' of sea 476, 
Cr. P. C That secflon is not restricted to the party making 
the complaint or actually before the Court but is wide 
enough to indude any person who appears to have committed 
an offence mentioned in sec. 195 (1) ( 6 ) which is not 
rest ri cted to parties to the proceeding like cL (c) of that 
section. The Court has, therefore, Jurisdietton to prosecute a 
person who causes a false complaint to be lodged. All that 
secffon 476 requires is that the Court should be satisfied that it 
is expedient in the interest of justice that an inquiry should 
be maide into an offence which appears to it to have been 
committed in or in. relation to a fudidal proceeding. 
It does not speak of a party to the proceeding. An 
offence, enumerated in sec. 195 (1) ( 6 ) may be committed by a 
person who is not a party to the proceeding but if the Court 
is satisfied that such an offence in relation to a fudidal 
proceeding has been committed, it can lodge a complaint 
uiid^ sec. 476 against any person comndtting the offence : 
See babbie Hasotfs case. We agree with the view taken 
by the Puil Bench of the Rangoon High Court in v. 
SxaditGaa (1995) A. L R. 1995 Rang. 391 : s. c 97 Cr. 
L ). 4 ; L L. R. 3 Rang. 303 (P. BJ. We thinly therefore, that 
the order passed by tho Chief Preddency Matfstrate sanction- 
ing the prosecution of Paelar Rahaman is not illegaL" 

259-A. In this connection it may be stated that the Rangoon 
SMamrt owde High Court in the case of U Htin 
W hwhet^ be a^ V. R, (19971 L L R. 5 Rang. 96 : c 98 Cr. 
•ee. 4 Nk^. c. ^ L. j, 433 , held that sec. 169 Cr. P. C, does 
not proUUt the use of statements, made by any person to a 
PoUoe Officer in the course of an investigation under Chapter 
XIV of that Code^ in proceedings under sea 476 trf the Code; 
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In cases where the allesed offence which is under consideration 
in the proceedings under sec. 476 was not under invcstitaiion 
at the time when the statements were made. In this case the 

I 

accused were charged under sec. Sll and 193 L P. C, for 
falsely charging some persons with murder and for giving 
false evidence, bi delivering the fudgment the High Court 
added, "Ve note that we do not intend this answer to 
be read as involving a dedsion of the question whether 
statements made to the Police in an investigation under * 
Chapter XIV of the Code in respect of one alleged "offence 
can be used at an inquirg or trial in. respect of a different 
offence which happened to be sep 2 U’atelY under investigation 
at the time when the statement was made. All that we desire 
to sag is that the vrording of sec 162 does not prohibit the 
use of statements made to the ‘Police in the course*of an 
investigation under Chapter XIV in cases where the offence, 
which is the subject-matter of the inquirg, was not under 
investigation at the time when the statement was made, and 
that, therefore, in the particular cases vrith which these affpeab 
deal, the provisions of sec. 162 of the Code cannot be read 
as prohibiting the use of statements, made to the Police in 
the course of the investigation of other offences, injhc 
procee<ffngs under sec 476 of the Code in respect of alleged 
offences which were not under investigation at the time when 
the statements to the Police were made. 

260. It is necessarg that the whole of the preliminarg 
inquirg ought to be considered bg the Court directing the 
prosecution. He can applg to the Effstrict Magistrate as the 
head of the Pollice for the assbfance of the C L D., and 
the fact that he iaita tSe assistemee of the District 
Magistrate does not make him funcha offldo and deprivj 
him of hb jurisdiction to pass an order under tbb section. 
R. V. Woman DUUuur. (1918) L L. R. 43 Bom. 300. 

In fids case the High Court remarked, "11 b to be 
observed that the preliminarg Inqtdrg to be meuie b onig such 
• inquirg as mag be necefsarg and it caiuiot be Rented in tto 
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case that some inquiir at least was iqiade b? the Asdstant 
Collector himself. It does not, therefore, appear to me to be 
a..,.,— oam a defed which would deprive him of the juris- 
ions- Jljg prAaution of mabine 

a more careful and deliberate inquiiy vith the assistance of 
the Criminal Investigation Department. It seents to me that that 
\fas all he did and that his reference to the District Magistrate 
was merelg to that officer as the Executive Controller of the 
Police and not to him in his ludidal capacii? as the District 
MagistAte. It Is difficult In any case to sec how the reference* 
to the District Magistrate could have deprived the Assistant 
Collector of lurisdiction under sec. 476 Cr. P. C” 

261. An inquiry before a complaint may be made on 
its own motion by a Court before which an offmice referred 
to under see 195 Cr. P. C,'ts committed or on an application' 
may be made by a person to such Court on tMs behalf. 

A person may be 'called upon under sec. 476 Cr. P. C, 
AppiicHon (or “usc why he should not be 

prosecuted in respect of an offence to which 
piaiat br ■ Court, sectton is applicable evai tSottgA a 

peevioas peoceediag. undee sec. 476 at tSe instance of a 
pofip das been dUsmissed tot non-’ptosecattoa. 

In Hatekdsfma Patida v. R., (1929) L L R. 8 Pat. 736. 
Chatteili, )., observed, "It is undisputed that there is no 
provision for te^ea in the Code of Criminal Procedure and 
It goes without saying that the Court cannot revise its 
final order except In such cases for which providon has 
made In the Code, f6r example, in sections 395 and 484 
of the Code. But the point is : What is the scope of sec 
476, Criminal Procedure Code ? It provides that in tiie 
matter of certain offences committed in or in relation to a 
*proceedIng in a Court such Court may make a complaint 
thereof in writing and shall forward the same to a 
Magistrate of the 1st dan who shall proceed according, to 
law as if the compUdnt is one made under sec 200, 
Criminal Procedure Code Thus, the proceeding under dkc. 
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4,76, Criminal Procedure Code, ferminafes in a mere complaint 
which can be taken cocnieance of b? the Macistraie as in 
the cene of an ordinaiY complaint made under sec 200, 
Cr. P. C. A person can eSange Sis mind as io wSelSer He 
wilt die a complaint or not ; on tSe same principle it may 
quite properis * be stated tSat tik complaining. Court mag 
also alter tb mind and decide, on proper materials being 
placed, tSat it would made a complaint. T6e crucial point 
to he remembered always is wSetSer il is expedient in tSe 
interests of fustice t/Sai an tnqutry sSould be made t/lto any 
.particular offence!* See the case of CSqmari SingS v. Public 
Prosecutor, (1925) 6 P. L T. 225: s.c. I. L. R. 4 PaL 24. 

A complaint may be made by a Court * under sec. 476, 
Compuintmaybe Criminal Procedure Code, even when it is 
cmatflie bi«S!!i!Se tnoved to do SO by a person wSo was^not a 
9ot'a^rarty*to’the party to tSe proceedings in which an offence 
procL Ins. under sec, 195 Cr. P. C, is committed. 

In the above mentioned case the same ludye further said, 
"Section 476 of the Criminal Procedure Code providcss. that 
the complaint may be made by a Court cither on an 
ruiplicaHon or otSerwise. Therefore it is immaterial whether the 
present application is made by a person who was not a pgr)^ 
to the oriyinal suiL * * * * Ttkre is no reason to refuse to 
take action because Se brings tSe fact to tSe notice of tSe 
Court if it b expedient in the interest of justice that on Inquiry 
.should be made into the offence referred to." 

When a Pleader moves the Court for a complaint without 
p.-,-. OB ap- A vakalatnama, ev^n assuming that there 
^* 0 ?^ r b an Irregularity in the Pleader thus appearing 

qua a Pleader, action taken by the Court on 
bdng thus moved b not ultra vires pinasmuch as the Court 
may move under sec. 476 jiro moto or on the application of 
any person. Besides, the rule Is that a vakalatnama, once filed, 
remains in force in all the difierent stages of the case. **TSus 
any Court wSlcS from any source acquires knowledge t/Sat 
. tSere is a probcMlity tSr^osK ofsucS fences as m awnttoned 
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in xc. 195, Cc. P C, Sat beat commitled, oag&i as a fmblic 
datf in saitcAIe cases ma6e a complaint undee sec. 476 
Celminai Peocedme CodeT See the case of Puma CSandea v. 
SHaUdi DSala, (1930) 34 C W. N. 914: s. c 52 C L |. 87. 

It was held in the case of SSan/ter Sa/Sai v. R, (1930) 125 
c«opi-int..fl.eL C 838:s.c. 31 Cr. L J. 938, (O), that 
rmISf* - *■--‘ *'^^ 1 ^ proceedings under sec 476^ Cr. P. C, should 
not be undertaken on the application of private 
. persons unless the prosecution is clearly in the interest of the 
State and is reasonably certain to result in a conviction. 

26S. When there .are more than one person accused in the 
case the Court must be satisfied that there is a pelma facie case 
against eadi person sent to the Magistrate and if he is so satisfied 
then he can lay a complaint under sec. 476, Cr. P. C 

Wben conspirators^ abetiois and persons who attempt to 
iie*^*mirde''^asa!mrt offences, are concerned In offences 

under sec. 182 or 211 I. P. C, the public 
^ oftmcw^^andCT qp ( 1 ,^ Court before whom the offence 

'* **’ ^~ is committed shall make complaint against such 

conspirators, abettors etc., under sub>se& (<0 of sec 195 
Cr. P. C, and in an inquiry under sec 476 Cr. P. C., for 
jm ^offence under sec 211, L P. C., the Court may inquire 

inh irrfirn 4 of ^bout such Offenders who are not parties 
■ee. MS Cr. p. c. jjjp proceedings. See R. v. BaUno&and, 

(1928) I. L R. 9 Lah. 678 ; and Bacbu BeSael v. R., (1919) 
S2LC390: s.c20Cr. L). 630 (Pat). 

The cases of Gleidbael Lai v. R., (1916) 21 C W. N. 950^ 
Before the - -- • ®nd R V. Woman Din/car Kelkae, (1918) 43 
S?''Unlpu£it'’ w ^ni. 300, decided before the amendment of 
abeHoS^ ^923 holding that complaint of a Court is not 

teton a ete. necessarg against abettors, conspirators etc, 
ere no longer good law. See sec 195 (4) Cr. P, C 

963. In R V. ^fed JCBan, (1925) L L R. 3 Reng: 303 : 

tiim^?m s> c 91 L C. 36: 27 Cr. L J. 4, (P. BX it was - 

eseiiiat the abettor, held that a Couit has iuifsdfction to make a • 
complaint under sec 476 O'. P. C, in respect of an offence 
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under sec. 911 rc^d with sec. 109 L P. C, against a person 
who was not himself a part? to the proceeding which forms 
the subject of the complaint. 

In the case of AMla Kulla v. (1930) 59 C L. J. 149 : s. c. 
31 Cr. L. ). 1145, (Cal), it was held that the Court may mahe 
a complaint against a person under sec. 476 Cr. P. C, for an 
offence under sec. 911 I. P. C, if it is of opinion that jhe 
prooeeding before the Court was caused to be started by 
that person, though he was not a party to the proceeding, 
before it. The High Court pointed oui that "(i) under sec 
911, 1. P. C, a person who Institutes and also a person who 
causes to be instituted, a criminal proceeding which is proved 
to be false may be prosecuted for an offence under that 
section ; and under sec. 195, Cr. P. C, cl. (4), a person who abeb 
the commisdon of an offence may also be prosecuted under that 
section. (//) Section 476 does not speak of a party to a 

proceeding. It says that the Court con order further Inquiry 
in a criminal case in respect of any offence referred to in 
sec. 195 (1) (6) (c) which appears to have been comnyited in 
or in relation to a proceeding in that Court, The words Tn’ 
and In relation to' must be ^ven their meaning ; otherwise there 
is no sense in uring fiiose words. An offence maj be 
oommitted by a person in elation to a judicial proceedInK 
ffiough he may not be a party to the proceeding or though 
it may not have been committed -by that person in a 
fudidal proceeding, (i//) The offences with v^ich the 

petitioner is charged are covered by sec. 195 (1) (b) which 
■are not restricted to the party committing the offence or in 
relaffon to a proceecKng in Court which is similarly worded 
as sec 476. A different condderation may arise in respect 
of an offence mentioned in cl. (f) of sec. 195 (1). The 

High Court observed, ‘'Ve are fortified in this view of oifts 

by a Pull Bench deebion of the Rangoon High Court In R. v. 
SsedKSan, (1995) L L R. .3 Rang. 303 : s. c. 97 Cr. L J. 4." 

‘*rhe disHndion seems to be tUs that if a false information 
is- lodged to the Polioe wib the conspiracy of several persons 

m m 
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then aO of tbem may be prosecuted for lodgins false infonnalfon. 
U the person who lodges the information 'goes to the Court 
wffliout the assistance or collusion of the abettors the Court 
mag not have furisdidion to order prosecution of the persons 
other than the man who actuallg gave the information. But 
vrfiere it is apparent that severd persons oomUned together 
to lodge a false information with die Police and also lay a 
fafie complaint in Courl; the Court will have the power to pass 
orders against all the persons under sec. 476 who had thus 
'conspired* The.case>law on this pc^t is not very dear as 
win appear from the judgment in the case of /adu Naadan 
SlngH V. ^ (1909) L C. R. 37 CaL 950, where all the cases 
have been noted ; .but It is to be noticed that the preponderance 
of iudidal odnion is that in cases coming under sec 195 (1) 
(6) the Court has authority to .order the prosecution under sec. 
476 in Vesped of oftences mentioned therdn whether committed 
by a person to a pro(;peding or by a person not apparently 
connected with the proceeding. In DSaandas Kamir v. H, 
(1909) 7 C L. ). 373, sanction was given for the prosecufion 
of twi^ persons on the allegadon that they had insHgaled the 
complainant to lodge a false informadon. That order was set 


dde by tUs Court on the ground that the informadon was 
lodged only before the Police and, therefore, the Court had 
no furisdidion to sancHon the prosecuHon of those persons. 
The dedsfon of the Court did not rest on the ground that the 
pitfty agdnst whom sanction was given was not a party to the 
proceeding.” For these reasons the I^h Court was of opinion 
that the order of the l!(lagistraie, dbeding the prosecution of 
die pedlfoner was passed with furisdidion. 

9adlarly, it was held inthe case of Paatleu HaSaman ▼. JSL, 


(1930) 196 L C 553 i s. & 31 Cr. L. J. 1055, (CaO, that where 
a<Court is satisfied that an offence enumerated In sec. 195 (1) 

^ (6) Cr. P. C, has been comndttod before It In 

reladon to a fudidal proceeding H can lodge 


a compUdnt under sec 476 of die Code 


against the person who has comndded dwerftenoe^ even thou^ 
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he was not a pzirlp to the lodldal proceecKns. A Court can, 
therefore^ order the prosecution of a 'person who causes a 
false complaint to be lodged before it b? another. 

In the case of R ▼. Batgaanda, (1930) L L R. 55 Bom. 
461. 466^ In explaltdng flie meaning of secs. 195 and 478. 
Beaument C. f!, said, "There has been condderable difference 
of opinion amongst the High Courts of India as to the meaning 
of secs. 195 and 476 of the old Code and it is suggested that 
tIA Court has taken the view that sec. 476 is an independent, 
section and not controlled b? sec. 195. 1 'am nof safisfled 
that that ^ew has formed the ground*of any actual deddon 
by this CPurt. and I mysdf tMnh, as a matter of construction, 
that 6o/d under //Se old Code and tSe new Code, sec. 495 
is a cotoUaeg of sec. i95. it seems to me that the reasoidng 
of the Pull Bench of the Madretf High Court in OoTindcuf/ee v. 
R, (1919X L L R. 48 Mad. 540, is unanswerable upon that 
pcdnL But / do not ttSlntt tSat it tblloAs from tSai ttSat it was 
nof compdad for t/Se Coaet ander sec 476 of tSe old Code to 
make a oompUdtd against peesons wSo were wUnessee^- and 
not padies, in tSe peoceetUngs wAkA came befoK tSe Court 
and to trtSkS sec t9S appUed. Section t95 is a disiAiiag 
secrtOn, andsec 476 is on enabiiag section, and I seeno inhgrgnt 
reason why the powers conferred by sec. 476 should be 
strictly limited by reference to the disabilities imposec^ by 
sec. 195. For the purposes of this appeal the only subr 
section of sec. 195 wUdi is rdeyant is (1) (c). and reading that 
subjection with sec. 476 it seems to me to come to thb^ 
that if once it is ascertained in {o&idal proceedings that 
there is an offence described in sec 463 of the Indian 
-Penal Code or punishable under sec. 471.475, or 476 of 
fliat Code and such offence appears 4o have been oommltM 
by a party to the proceedings, then under sec. 476 the 
Court can inquire into the matter, and it it comes to tke 
am^tston tSat otSee persons aiso, for examtde, wttnmsesi 
me gsdUg of tBe. ofknee^ I rtiiak tSat it can refer tSe wMe 
ca$e to a Magtstrate ibron bupdrg and cmmittaL It seems to 
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;ne that ifie words of sec. 4T6 of tfie old Code are wide enough 
to fustify that concludon. That conclusion is also directlY 
lushfled b; the dedslon of this Court la ee De^i vcdd 
Bdavaai, (18920 L L. R. 18 Bom. 581, in whidi it was held 
that a case could be dealt vidth under see. 476 in respect of 
witnesses as well as of parties.” * 

.Thus from the above it will be seen that it is competent to 
the Court under sea 476, Cr. P. d, to make a complaint 
against persons who are witnesses and not parties in the 
‘proceedings. 

964 It is desirable, that where a part; to a proceeding in 
f-.-^ trial of ^ Court has committed an offmice and the 
to'bS'^’ladopte” o^cence has been abetted b; persons who are 
•saiaat abettor. parties, that all the persons concerned In 

the offence should be tried and not onl; those who are 
parties to the proceeding in which the offence is committed. 
m V. Raditadino, (1997) 98 Cr. L. J. 978 1 s. a 105 L C 809 
(Snd). 

965. Following the ratio in the case of Bafmafxatd (see 

. aate, T 969X it ma; be said that if a Judge 

enee of abataMot. to acBon against persons beBeved 

by him to be accomplices in an offence committed b; a 
part; to the proceeding, he should make a proper inquir; 
him&lf and ma; also take the assistance of the Police through 
the Magistrate, or through some oCBcer subordinate to him, 
and after considering the report of such inqidr;, he should 
reeord a fiiding separatel; in the case of ever; person, fiiat 
is necessar; in the inte^ of iusBce that compUnt diould be 
' made into a particular offence and make a compliant 
aocordbigl;. 



CHAPTER X. 


Consideration beioro a complaint is made Iqr the Court— Time 
within which the complaint is to he made.— What a 
complaint should contain.— Commitment 
instead of a complaint 

• 

866. Vc: have already seen diat before a complaint is 
made by a Court there shouid be a*saCRdent prtma fade 
ease. There are, certain considerations which should Quide 
the Courts in exerddns the discretion as to whether a com- 
fdaint should be filed or not We^will die below the cewes 
laying down the principles, premising that many df the 
reported decisions deal with sanctions^ as were (^ven before 
the amendment of secs. 195 and 476 Cr. P. C, but flie 
prindples applisable to such sanctions apply equally and 
indeed witfa greater force to complaints under sec. 476Tfor, 
the Court now tabes a greater responsiblttv in matting a 
comphdnt than what it used to do in granting sanctions under 
the former law. • • 

Si67. The initiation of proceedings puts ttie lodge very 
much in the podtioii of a prosecutor. The 
beftaM • eonpiaint Court shoold not proceed except HtiSere We 

Is T 

propriety oe necessttf is unmistakable. See In 
te Komtf BeSaiee, (1869) 11 W. R. (Civ)^171,. 172. 

hi te Rcan Ptasad Malta, (1909) I.*L. R. 37 Cal. 13, SO, 
it was observed, "That the provbions of the law itself, as 
weO as the prindples underlying them, are simple, intelligible 
and reasonable. In the first place, a charge such as that w% 
are now considering; depending as it does 
on Intention, knowledge and involving the 
proof of a negative, is easily preferred, but 
. hr no means earily established : and, as prosecutions ending 
b fdbre are fo be depmaled as being ealcoiated to do 
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ham rather than good, ASqt ot^St not to be amketaken 
wittSoui coiutdmMe ciraanspection and care. 

Secondly, it is maidfestly unftfr to put a phdntfff or 
compldnan^ so to speai^ out of the vritness-box into the 
doch without giving him a full opportunity for proving Ms 
own case or showing that he had grounds for proceeding. 

• Thirdly, offences of this hind are essentially — and they are 
so dasdfied in the Penal Code — offences agMnst 
public Justice ; whence it follows that tSey ou 9 &t to be pressed 
pebnattlf in 't6e interest of public fustic^ and never as a 
means of saffsfying a isrfvate grudge." 

968. ‘Tt is the duty of a Court to mahe a complaint in 
every case thatcomes toib notice of an offence vrfilcfa cannot be 
Dirtr of die Court hfod except on the complaint of a Court; and 
there are only two reasons that can {usHfy it in 
■miiMNed*''urt£o not doing so. One is that the offence b 

OffrOOCC Is trivlsl ^ 

lor nidence to in. trMal and the other that tbe evidence avail- 

•afmlent. 

able is iwt sufficient to nudce a conv/dfon 
fKoiSdtle. A PoOce Officer aware of the commbdon of a 
cognbaMe offmice b in exactly the same podHon; he b bouml 
to put up a cSalan unless one of these two reasons to the 
contrary exbb." (See Meitfun/of Prasad v. Ramrao, (1996) 
96 L C 866: s. c. 97 Cr. L). 1010 (Nag). 

At the same time a case should not be ll^tly started wiffi 
the sole object of harassing the informant A pubDc servemfs 
mind should not be influenced by such a motive.- A comidMnt 
should not be made ^ the saflsfactfon of a private grudge. 

' 969. A prosecution should not be started, as a matter 
of course but only when the Court b sfribfied that flie Interest 
to to ^ JusHce requires a prosecution, and there b a 
strong JMma taciie case agMnst the acc us ed. 
^ Jh QaaH SaffaU (1883) 1. L R. 6 AIL 114. 

In SOte JBSdn v. H, (1997) 98 Cr. L L 993: s. c. 100 
Neeotoptaiut L C 373; (Lah), it was held that flie pcosecu- 
huSi'tariSfl!"’* ** lion dtould not be started under sec 476 Cti 
P. C, where ft b bound to end fn fednie 
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The prosecuHon b,onlY to be made after careful consideration, 
and having in view tte ends of iusUce. It ts dedrable in most 
„ cases that the Court should conclude the case 

No eomplalnt 

of^eeMb ^ before it before a 

complaint is made and that it should not 
do so at an earlY stage of proceedings. See In re dSandca 
Kant eSose, (1888) 3 C W. N. 3, 4. . 

In the case of Abdal Masai v. IL, (1913) 13 Cr. L )., 33, 35 : 
s. c. 89 L C 177 (Na^, HedOfai^ A. J. C, said, "I must pcrint out 
that sec. 476 reqidres the Magistrate to form an opinion 'that 
there is ground for inquiring into any offence referred to in 
sec. 195.’ This has been rightly and fairly Interpreted to mean 
that t6ete must be a reasonable prospect of a conviction, because 
without that there could not be ground for another Magistrate 
to waste 3ts time in holding .the inquiry. But the sgcHon 
does not say that before a Magistrate orders a prosecuBon 
be must try the whole case and be absolutely satofied that 
the accused cannot by any possibility escape a conviction.’' 

Before a Court is lusHSed in maldng an order under«,sec 
476, direcffng the prosecution of any person, it ought to have 
No oompiaiat direct evidence, flidng the offence 

upon the person whom it is sought to char|e^ 
either in the course of the preliminary 
inqtffry referred to in that secffon, or in the earlier proceeding 
out of which foe inquiry arises. It is not sufficient that foe 
evidence in the earUer case may induce some sort of atspidmi 
tfiat the person had been guilty of an offence ; but there 
must be dtsttiKt evidence of foe commission of an otfence 
by the person who is to be prosecuted. K6epu NatB v. QrisS 
Cfymda, (1889) L L R. 16 CaL 730l The same view has been 
in Ganda Mat v. R, (1980) |1 Cr. L. ). 601 s. c. 57 
L C 169, (Lab). ^ 

gi complaint under see. 476^ Cr. P. C, should not be made 
HoeowiaiMim ^ gTounds whidi at their 'worst do not amount 
■SM vmMm.- more than mere suspicions. See CSamkm 
lal v.lU (1988) 109 L C 3»s. c. 89 Cr. L. ). 5^ (LahX 
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870. It was poinfed out in iCL f. (xcvni/ Batik, (1906) 
Bren where a caee L L R. 34 Cal. 42, that it Is not in ever? 

en^tat Shooid be case, whIch a Masisirate considers to be falser 

tiiMie where there 

■re different that he should complain for the purpose of 

ciiMioos on Ctie 

prosecution under sec 811 I. P. C. Each case 
must he Judged by its own facts. Where, as in tUs case, the 
Magistrate and the Judge came to different conclusions upon 
the evidence^ which was of a doubtful character and complainant 
was a bog of twelve gears of tige, it was held that the 
Magistrate should not have complained, 

871. Again, it 'was held In iSopfifipa/ Saiia:^ v. /?., 
When the triet (1981) 66 L C 333 : s. c. S3 Cr. L. J. 878; 

UHte couf?'difS~ (Pat), that although a Court directing a 
•boniSteetH^f prosecution for malidous prosecution is 
endcfWed with considerable discretion, get it is neither sate, 
nor desirable, on the part of the Appellate Court to conclude 
malice where there is a split of oi^nion on the point between 
the first Court and itself. On this ground the order of 
protfecution bg the Appellate Court was set aside bg the High 
Court. 

878. In lodging a complaint In wriffng for prosecuting 
' 'bfebeitevingaGue foT false Complaint or Informafion one must 
rid^^Mfefe?^ look into the circumstances of the case. It 
diould be borne in mind that it ts one thing to d/abe/Zenr an 
information and it is another thing to consider that it b fahe. 
A case under sec 188 or 811 should not be started unless 
there b clear and suffident materiab to prove tiiat the case as 
stated in the inform^on b false. There mag be cases In 
which one can unhesitatinglg sag that the infbrmaiibn b 
false ; as for instance, when it b found tiuri the pcopertg .. 
sdd to have been stolen has not left the comptafaianfs-. . 
ppssesdon or where a person sdd to have been .wounded or 
' Wled b found to be unhurL But generallg sudi cases are . 
rare. The burden of proof, that the storg for the prosecution, 
b. true, b on file prosecutiori. Tto b true when the accuser ■ - 
accuses ang bodg and also when tl^ eoaoisex . figures . aa ah . 
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accused person. \l^hen there is not safBeient evidence to 
prove that the information is true^ it does not neoessatOY 
follovr that the accusation is false. When the informant 
becomes the accused, the Court is to start with the presump* 
Uon of innocence. It ties with the prosecution to prove that 
the informaOon was false to the bnowledge of the informant 
and in a case under sec Sll to prove that the information 
was malidouslY false to the bnowledYe of the informant. Sud 
evidence in manY cases is yen difficult to obtain, and that 
accounts for frequent failure of oases under sec. 183*or sec. 
Sll I. P. C 

973. The mere acquittal of an accused person is not 
Noe of suffident for mabinq a complaint ; there must 

Mceniurtiiy^ good be somethinq more ; there must be a reasonaUe 
log the aeeaMr. beHef in the mind of the oomplaininq , Court 
that there was no reasonable qround for mabinq the criminal 
charqe ; In other words, there must* be a belief that in 
instituting criminal proceedinqs the petitioner acted hnovrinqlY 
vrithout belief in the truth of the alleqations made bY him or 
recblesriY without oarinq whether the alleqations were true or 
falser and flie Judqment of the trial Court or to show that 
there is no foundation whatever for the criminal ease 
rqpdnst the persons who were acqidtied. See Xasain &io 

V. Janait Lat, (1919) 52 I. C. 219 : s. c. 90 Cr. L J. 
603, (Pat). 

274 Pollowfnq the observation of Maepherson, J., in the 
case of 12 V. Baiioo Lott, (1876) L L R. 1 CaL 4SO, 455, it maY 
be said that it is bY no means in everf inriance in which a 
pariY fails to prove Us case, that the Judqe who has dedded 
such partY is lusUfled in exerdrinq the powers qlven 
Um bY the section. So lonq as V b a case as to which 
there is anY possiMe doubt, or in wUch it is not perfedit 
Ptirt*in that the Judqds dedsion must be upheld bi the event 
of there belnq an appeal, tiie Judqe acts indbcretlY and 
wronqlY in mabinq a complaint 

275. In Rem Ptomd v. 12, (1912) 17 C W. N. 379,369, 

■ ■ . 25 
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Mboherlee, I, pointed out that “/lest, the faUure on the part of 
.-ui. f. the complainant to establish the truth of his 
alleflation does not b? any means jushf? the 
wMihood. inference that the complaint was false, and, 

secondly, to secure a comdction in this class of cases, 
it must be estabMshed beyond reasonable •’ doubt that the 
drcumstences are not merely consistent with the Quilt of the 
but entieels inconsistent nsltlS Sts tnnocaice." 

The fact that the complainant fails to prove his case is 
by itself not sufficient for mahinQ a complaint under sec. Stl. 

It must be established satisfactorily in the 
*“ nibid of the Judge or the Magistrate that the 

complaint was made with intent to cause injury or that it 
was a false complaint made with the bnowledge that it was 
fdse.* KaSae v. /?., (1934) 83 L C 701 ; s-c. 96 Cr. L J, 

141 j 6 P. L. T. 365 ; and see also D. Sunder v. A?., (1919) 

52 L C 993 ; s. c. 90*Cr. L J. 618. 

In CSSedl UpadS^fU v. /S, (1992) 72 1. C. 76 ; s. a 94 
Cr Ch 316, it was pointed out that the failure of a complainant 
to prove Sis case is not tSe same tSlnp as tSe Institution 
of a mattctoustj false case, so as to sustahi a charge of an 

bftence under sec. 211 L P. C. .... . , 

276. It must be remembered as Baneiji, )., observed in 
tXn MoSammad v. R, (1996) 98 L C 465 *. s. c. 27 Cr. L J. 
1345 (AID, that “a mere Mief without any foundation 

whatsoever does not * * *. * Justify a 
Court of Justice to send a man for trial 
tioBiiifaet. , , ease in which a man 

flies a complaint and that complaint is dismissed summarily 
by a MagWrate, it will be for the complainant to Justify that 
cUs complaint was a ‘good and correct complaint in hb 
defence b a proporition of law which I am not prepared 
to ■ •ocepL * • • Before a Court orders a pcosecutton under 
sec ill L P. C, there must be enough materials to Justify a 
oc^lflaint being ffled, ie, tSere mast be enoagS materials' 
to show that *• « tfhete <ase. A cdmtdatnt 
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any eeamn h/!/c6 oyapAuv Aoat the . tecoed drecHng 
a prosecution of an accused person, * * * * is clearly 
illegal and should never be filed by a Court” 


877. Often the fact of ill feeling is urged agdnst the 

lu of the ^nipljdnant as a motive for giving a false 
eompiaiaoiit. infoTmafion or lodging a false comifiaioL 

Now, the fact that there has been ill feefing between the 
compMnant and the persons informed against may 
lead fordbly to the inference that the infoftnant honestly 
believed that the person informed agayist had done what 
had happened if what he alleges had really taken place, and 
it may also lead to the inference that ‘the charge was 

necessarily false. The officer must in dealing with the case 
be satisfied that the Informant had no eeasonabk ^naad 

at alt foe Miering. that any attempt had been made 

to comndt an offence relating tb property or other 

offence and the whole story was an invention. See the 
warning of Walsh, in R. v. Mathura Prasad, (1917) 1*1.. R. 
39 All. 715, cade Klf 88; 109 and and see also BramsauuMa 
Bhattacharje^s caae, ante T 81. 

It may be slated here that sometimes the offdices /ege 
„ , disclosed because there is enmity between 
parfies^ and, but for the enmity the offence 


caution needed. vfould not have been disclosed at alL In 


such a case a greater cautfon should be used and no inference 
of faMty of the information or complaint should be made, 
simply because there is enmity. 


S7& In PUambar v. R, (1987) 104 L C 904: S..-C.. 88 
dart ahMid be Cr. L, J. «88 (AH), it was held that ‘ before 
gSy igiU ft: making a complainf under sec 476, tb$ 
been eomiHad. Court diould' come to a definite finding that, 
■an offence or ofences have been commiUed by file person 
against whom fim complaint Is. mad^ and it is not 
stfiRelent to record a finding of two aUeroafive offences 
vdildi are mulually. inooodslent . > 



196 


PBOSBCUnON IK FALSE CASES. 


[CH. X. 


S79. It would be an abuse of tiie powers vested In a 
OtMt care and public ofRoer Of a Court of lustfoe, if 

weaaa*ia^me?a ^ made OT applied on the 

F***‘^'‘**'- prindple tha^ thoush the oonvfcUon of the 

pariy complained agdnst is a mere posdUUtf, it is dedraUe 
diat die matter should be threshed out, so that it maY be 
decided whether or not an offence has been committed. 
No doubt the authoritY which is called upon to complain 
' under tec. 195 or to take action under sec. 476, need 
not, and should not decide the question of quilt or innocence 
of the partY aqainst whom proceedinqs are to be instituted; 
but guat ccae ^ and caution are reqidred before the 

GMat aaia and Criminal law is set in moHbn, and there 
most be a Reasonable foundation for the 
MtaaKFioiL charge in respect of whidi a complaint b 
made. See yodh Nandqn Singii v. R., (1909) 10 Cal. L J. 
564; s. c L L R. 37 Cal. S5tt S57 ; and other cases 
referred to therdn. 

S8U. Prosecuffon should not easilY be started unless 
^num^oaf^^^ there b a verq reasonable dunce of 
of aoBviaaoD. convkUon followinq. See K<di CSaean Lai 
V.' Masadeo Narain Sdigd, (1907) 18 C W. N. 3. The same 
view has been taken in . the case of CSaadSvf Mandat v. 
^ (1983) 74 I. C 855; s. c 84 Cr. L. ). 883, (PaO. 

It would be disastrous if there were number of prosecutions 
ending not In convicHons but in acquittals. The' result would 
be that Instead of ^putting down perfurY, it would 
rattier fend to encourage tt. Therefore^ before complaining, 
the ludge, . the puUic servant, or the Court should be 
sattsSed not onlY that in hb Judgment the offence was 
Qpmmilfed, but that in alf probabiKtY a condcHon will be 
the resUlL See Ram Prosad /Soy 8bo6a (1897) 

1 C W. N. 40a 401. 

881. There b no time limit for fodging a comi^aint bg 
itotiM Halt lor a puMc Servant OT a Court but it should be 
rnnurne • soaFioiYt without ang unreasonable delaY* 
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It has been held in THokala v. YeUtOuH, (1995) 99 L C 
456 : s. c 97 Cr. L. ). 980, (Mad ), that "the power conferred 
upon a Court under sec 476 Cr. P. C, to make a complaint 
to a Magistrate when any of the offences referred to in 
sec. 195 clauses, (6) and (dl, appears to have been commitled 
hi, or in relation to a iudicial proceeding before it, b exereb- 
able even offer bSe termination of tSe ptoeeedlng in which 
the offence comi^ined of is said to have been committed. 

No hard and fast rule can be laid down as to wttUn 
what time complaint should be made under sec. 47^ If a 
Court after the lapse of a considerable time makes a com- 
plaint under sec 476, such complaint is open to the obJecHon 
ffiat it was made after an undue dday. Bach case however, 
would depend upon Hs own circumstances. 

The effect of the changes made in the Code of Criminal 
Procedure by the introducffon of sections 476-A and 476-B 
is no longer to make H necessary that a proceeding under 
sec 476 should be a part of, or so soon after the termina- 
tion of the ludidal proceeding as to make it a part isS, the 
ludidal proceeding.” 

981-A. In the case of Ram/an All v. Mooffl Slcoa and 
WbM. cmwuim (1999) L L R. 56 CaL 939, 938, Ducbiand 
■hofiid contain. obscrvcd, "Section 476 requires a Hading 

and complaint. I have known, indeed 1 have done it myself, 
a direcffon given that the fudgmeht has been signed by the 
Judge * * * * to the Magistrate. Unless the Judgment has 
been framed with that end in ^ew, this may lead to a want 
of predsfon and ambiguity, vriiich should be avoided at all 
Hmes, but especially in a criminal matter. The example set 
by Page, J., of a xparate order containing t£e tegublle Hndbig, 
setting oat in detail speclHc matters (extracted from tSe pr^ 
ceedings, and directing a complaint to be amde in respect 
tSereof, tSb being followed bg tSe complaint wfUcR amforms 
to tSe terms of tSe preeloas order, is greatly to be prefdrred. 
Sudi a course avoids the possiUUty of any mistake as to 
what b intended.” 
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"It Is much to be deared that Clvlt'or Criminal Courts 
when the; mabe a complaint, would devote some tSougSt to 
tiSe matter, frame a proper ctiarge and state In ddaU t6e 
names of t6e wttnesms wSo were lUtels to prove tSe cSarge. 
For want of such information the complaint more often than 
not results in an acquittal, reflecting discredit on Courts of 
Lam” (Pw Dalai, J., in the case of Gaud Sttcmfcar v. 
(1999) 190 L C. 197 : s. c. 30 Cr. L I. 1158 : A. L R. 1999 
.AIL 905. 

981>Bl In Ihe case of Pitambar v. R., (1997) 104 I. C 
DeBnlfe findins In 904: s,c 98 Cr.L ). 888 (All), It was held that 

a complaint ■■ to 

offmeM eominttted. before mahing a complaint under sec. 476 of 
the Criminal Procedure Code, ttte Court should come to a 
dettnlte finding that an offence or offences have been 
committed bj the person against whom Ihe complaint is made, 
and it is not sufScient to record a finding of two altemafive 
offences which are mutuall; incondstenL The High Court 
observed, "What the section requires is that the Court may after 
such preliminary inquiry as it thinks necessary * * * * record 
a finding to the effect that an offence appears to have been 
committed and make a complaint thereof in writing signed 
by^ Jiim as the Presiding Officer of the Court and forward 
the same to a Magistrate of the first class having lurisdicfion. 
'" * * * III order to comply . with the section he must 
record a finding that an offence or offences have been com- 
mitted and he most make a complaint in writing »gned by 
him and setting out the particulars of each of such compkdnts 
wMch he intends to forward to the Magistrate." 

In the case of Shanhar Sahcd v. R, (1930) 195 L C. 
838 : s. c. 31 Cr. L ). 938, (O), it was pointed out that when 
a^ complaint is made tfnder sec 476 Cr. P. C, the officer 
maftlag the complaint must state the evidence on. which he 
relies, so that the Magistrate to whom the case Is refereed mag 
be able to ascedtUn what the evidence is on whidS the 
ptomadioa case is based. 

981-C Thip Cburt should expiesdy ind. that "it b expedient 
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in the intereste of iostice” that a complaint should be made 
Into the oifmces under sec. 476 Or. P. C, referred to in 
sec. 195, suivaec. (1), cl. (6) or cl. (c). See the case of 
Kteramat Alt v. A, (1998) L L R. 55 Cal. 1319. When there 
is no such express Undine but when there Is a Undine that 
a clear peima facie case has been made out and that coupled 
' with the fact that a complaint has been ordered it is not 
sufficient to enable the Court to infer that the opinion of ' the 

"Expedient In (he Court was expedient in the interests of fustice ■ 
inteceete of jnrtice." inquiry should Ibe made. See 

the case of Sacendca Mats v. fCumeda CSaran, (1930) 51 Cal. 
L. U 908, in which the High Court observed, "It is not 

possible to say that an express statutoiV provision for a 

Undihg to be recorded is saiisUed by inferences which may or 
may not be drawn from other Uridings of fact arrived -al by 
the lower Appellate Court." See also the case of Satis 
CSandea MaatiS v. R, (1930) 59 C L). 59: 

But It was pointed out by C. C. Ghose, J., in the case of 
BSttban CSandea PeadSan v. R., (1997) I. L R. 55 Cal.*^ 979, 
984^ that a Unding that the evidence given was false, followed 
by a complaint, would probably be sufficient to raise the 
inference that the Judge found that an inquiry was expedieni* 

This case was approved in R. v. tffedtdla Paikae, (1930) 

35 C W. N. 400, wherein the High Court (Lort-Williams and 

S. K. Ghose, ))•) rightly held that if a Court decides to make a 
complaint under sec. 476 of the Criminal Procedure Code, 
it must record a Sndtng. tSat in its opinion it is expedient 
in tSe interests of iastiee tSat an inqairg sSoutd be mc«le% 
but tSe absence of an express finding or a finding in tSe 
exoc/ words of tSe section witt not invalidate tSe complaint 
TSe Court need not repeat tSe exact Hvoeds of tSe section liltg 
a parrot It is suificient. if tSe record sSows clearlf iSat 
tSe Court Sas applied its mind to tSe question of expediencg 
and Sas come to a conclusion Skit an inquiry is expedient. 

A dmflar view has been iaben by the Lahore High Court 
■ In ttie cate of Maurang Jlai v. R^ (19W) A. L' R, 1930 Lhh. 
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347: s. c 1930 Cr. Cases, 395. In this ease the IXstrict 
Judge as an Appellate Court holding after an examination 
of the record that there was suffident grounds for believing 
that the receipt was a forgery and sufficient evidence Justified 
the launching of a prosecution directed that a complaint be 
filed against the petitioners. It was urged before the High 
Qourt that fiSew woe nothing, stated in the complaint under 
see. 476 Cr. P. C, that it was “expedient in flSe interests of 
iastipd' that the petttionas should be prosecuted and that 
there was reasonable prosper of their conviction after tried. 
It was held by the Lahore High Court that there was notMng 
in the order to throw any doubts on the correctness 
illegality or propriety of the finding arrived at by the District 
Judge. The High Court observed, “How the words ‘expedient 
in the interests of fustic are not a formula or incantation 
which must of necessity appear in every order made under 
sec. 476. This seefion merely requires that the Court concerned 
should be of opinion that the interests of Jusfice render it 
expedient that an inquiry should be made into any offence 
refared to in sec. 195, sub-sec (1), cL ib) or cL (d and that 
the learned District Judge did arrive at such an opinion is 
sufficiently obvious from his order. He has also arrived at an 
opinion that there is a reasonable prospect of the conviction 
of the pefitioners as there is sufficient evidence to support a 
prosecution. Whether this evidence is believed or not and 
will be suffident to Justify the conviction of the pefitioners 'is 
quite another matter and one with which the learned Distrid 
Judge is not concerned nor would it be proper for him to 
express any ofrinion in this connection." See also the case of 
AT. C V. Reddy v. A, (19S9) 31 Cr. L L 793 (Rang). 

C.— Commitment instead of a comi^aint 

881-D. When offences refdrred to in sec 195, Cr. P. C, 
am commiUed before or brought under- the notice of any 
Civil or Revenue Court in the course of a fudidal proceeding;- 
sudi Court may after due Inquiry, Instead of maldng a com- . 
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pkdnt to the Magistrates commit the acdised person lo the 
High Court or Count of Session under see. 478 Cr. P. C. 

The Section 478 of the Code of Criminal Procedure lays 
down : — 

"(I) When any such offence is cenmitted before any Civil 
Power of cirii Revenue Court, er brought under the notioe 
M any Civil or Revenue Court in the couree of 
a Judidal proceeding, and the ease is triahle 
^‘**'°°* exdueively by the High Court or Court of 

Session, or such Civil or Revenue Court thinks that it ought to be 
tried by the High Court or Court of Session, such Civil orllevoBuo 
* Court may, instead of sending the ease .under sea 476 to a 
Magistrate for inquiry, Hself complete the inquiry, and commit or 
held to bail the accused person to take his trial before the High 
Court or Court of Session, as the case may be. 

(2) For the purpose of an Inquiry under this soctipn the 
Civil or Revenue Court may exercise all the powers of a 
Magistrate ; and He proceedings in sucfli inquiiy shall be eoa- 
ductod, as nearly as may bo, in accordance with the provielons of 
Chapter XVIII, and of Chapter XXXIII in eases where that Chapter 
applies, and shall be deemed to have been held by a Magistmto.” 

In the case of RamesSvtae Lai v. R, (19S7) L L R. 49 


ProceedUnf under All. 898 : s. c. S8*Cr. L. J. 668^ it was orued 

Bc. 476 . m II b ■ e* ^ • 

on behalf of the accused before the High 


Court that having started a proceeding under 
iunwUefioB. 470 ^ Qyg Court had no authority to 

proceed under sec. 478 Cr. P. C. In support of the argument 


it was pointed out that where a Court takes action under sea 
476 and ciUrects a complidnt to be kdB before a Magistrate 
there is an appeal f^ainst the order directing the complaint to 
be nmria. On the other hand, it was argued that if the proce- 
dure adopted by the Ciril Court is alipwed and it Is competent 
to Urn to pass an order under sx. 478, then the right o^ 
appeal, which the person affected would have, had the proceed- 


ings been taken under sec. 476, is taken away. Lindsay, Li 
observed, "it. Is quite plain to me that there Is no right of 


95 



MOSBCUndH IN PAL» (C!L }l. 

appeal agidnst ah order passed under sec. 478. There can be 
no right of appeal unless the right is conferred bg the Slatui^ 
and the onlg right of appeal which is to be found in this 
Mo wpMi Chapter XXXV Is referred to in sec. 476. 
^order oaderMc. ^here Is no Corresponding proridon relating 
to the case of an order under sec. 478^ and I am safisfied that 
there is no right of appeal It appears to me \o be impossible 
to argue that because the * *** Civil Court has the option under 
sec 478 of sending the case to a Migistrate under sec. 476 or 
of oommHHng it direct to die Court of Session, he is debarred 
from the exer^M of that option because b? passing an order 
under sec. 478 he deprives the person accused of the offences 
of a right of appeal against such an order." 

281-B. Sub-sccHon (S) of sec. 478 lays down that for the 
purpose of such an inquiry for commitHng the accused person to 
the Hi{(h Cburt or Court of Session, the Qvil or the Revenue 
Court may exercise the powers of a Magistrate and the pro> 
ceedlngs in such an inquiry shall be conducted as nearly as 
may be in accordance with the provisions of Chapter XVlIl 
and of Chapter XXXIII in cases where the Chapter applies. 

It was held in the ceue of /2L v. Baba Ptasad, (1917) L L R. 
Pcoeadiire mider 40 AIL 3% that a Munsiff holding an inquiry 
rTTm* under sec. 478 of the Code of Criminal 
mSiimt viakhed. Pfocedure wHb a view to mabing a commit- 
ment to the Court of Session is bound to follow substantially 
the pforirions of Chapter XVni of the Code. Where in such 
drcumstances the Munsiff neither examined the witnesses in the 
presence of the accused nor explained the charge to them, the 
commitment was quashUd. 

. S81-P. Where in the course of a fucficlal proceeding 
lariadUeaea •! a before the Munsiff of Patehabad in the district . 

Court s^ tielaiw MSCa 

fiswiMa tteofhBM of Agra certain offences referred to in sec. 

|«comniltfcdlii 

anoaier prmrinea. ]g 5 Cr. P. C., whIch appeared to have been 
conuniited in Bengal were brought under the notice of the 
Court and Hie Munriff. comndtted the person suspected of such 
offences for the trial ■ to the Court of Session at ^lyra, it -was 
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held the Allahabad Hlsh Court in the case of R, v. KSusSait 
Ram, (1917) L L R.«40 AU. 116^ that the Court had lurisdic- 
tion under sec. 478 read with sec. 476 Cr. P. C, to make the 
commitment. 

981-G. Section 479 Cr. P. C, empowers Qvil and 
Revenue Courts after holding a preliminary inquiry to commit 
to the High CodM or Court of Session, indirectly through a 
Magistrate, as sec. 479 lays down : — 

‘UnieB any such commitment Is made Iqr a Civil or Rovonue 
Court, the Court shall send the charge with the order of commft- 
ment and the record of the ease to the Presidenqf Maglstrale, 
Pfoccdare of Civil District Magistrate or other Magistrate authorind 
arjReram Court In ^ Commit for trial, aud such Magistrate shaH- 

bring the case befors the High Court or Courh of Session, as 
the case may be, together with the witnesses for the proseoutien 
and defence.” • • 

la the case of LacHAman Prasad JosSl v. R^ (1999) 194 
I. C 964 : s. c. 91 Cr. L. I. 679 (O). a ‘Revenue Officer con- 
ducting mutation proceedings on a disputed succession under 
the prortrtons of sec. 40 of the U. P. Land Revenue:? Act, 
1901, acts as a Revenue Court vrtthln the meaning of sea 48 
of the said Act and has power under sec. 478, Cr. 'P. C, to 
commit to Sessions a person who has committed an offeqicp 
before him in the course of such proceedings. See pa5/Y499. 
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Cognizance of casco under see. 2lt on poHee report. — "Naraji” 
petitions, /. e., Petitions impugning the correctness of -the police 
report — ^The time for filing it — Its disposal. 

I 

888. In this Chapter we shall consider the cognizance 
of cases under sea 911 L P. C, bg the report of the Police 
Ofiiber, ■the propriety of wailing for a complaint bg the 
informant to the Court inaraii petiKonX and the disposal of 
such oomfdaint and the effect of the amendment of sec. 173 
Cr. P. C, and the disposal of natafl petitions. 

883. It shouid be remembered that when a charge is 
made , before, the PoOce, the report that is sent to the 
Magblrate bg the Police relates to the original charge as 
Md bg the informaiTi; and so far as secs. 189 or 911 is 
concerned it is not a report on an investigation directed to 
an oQence under sec. 189 or 911 L P. C 

For, strictig speaking it is not an invesHgation regarding 
the faisitg of the information about the charge and the 
invesligaHon is not for ascertaining vrtiether the informant 
is*’goiltg under secs. 189 or 911 L P. C When the case is 
reported bg the Police as false it is because the case as 
lodged bg the informant is not proved, or that there are 
ertdence and drcumstanoes which tend to disprove the case. 
The report of the Police Officer amounts to no more than 
that an <^noe under*’ sec. 189 or 911 or both have been 
oomndlted bg the informant The report of the Itelice 
Officer is not evidence of the crime though it mag create a 
suspidon In the mind pf the Ma^trate that <ui offence has 
Seen committed, and the falritg of the original charge does 
not neoessarilg' shovi' that the diarge is false to' ihe know- 
ledge of the informant It Is also conedvedile that when 
an Invesiigaling officer cannot detect a crime he is reluctant 
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(o register It as undetected. It Is a simple matter for him 
to report that the aUeged fads never occurred. There ma? 
be even less excusable causes for the Police Officer to 
report the case as false. 

It is a matter to be borne In mind that the ot^ed of 
lodging a first information before the Police is to bring the 
offence to the Notice of the Magistrate and for taking action 

b; such Magistrate. The Police Officer in such a case is 

■ 

only a medium through whom the offence is to be brought 
to the notice of the Magistrate. The Police Officer should 
not be the arUter of the situation. It is onl? proper that 
the informant should get an opportunitY to represent his 
case to the Magistrate and this should be before he is 
Indteted. It Is always for the Magistrate and not for any 
Police Officer to dedde if an accusation is true or false. 

In R. V. Kaximdad, (1880) L.L R. 6 CaL 498, 4^, it 
was observed, "If persons are to be prosecuted under sec. 
Sll of the Indian Penal Code upon the mere report of a 
Police Officer that their complaints are not true, the Police 
are made the Judges whether the complaint is tntp or 
false. Such a delegation of magisterial functions is not 
contemplated by the law, and it requires but little experience 
of this country to understand how dangerous it would be 
to the best interests of lustice. Magistrates of ail grada 
cannot understand too dearly that, while the Police perform 
thdr proper duty in collecting evidence, it is the function 
of the Magistrate alone to dedde upon the suffidency or 
creditffiity of evidence when collected.” But see post 
T889. 

The podUon in these drcumstanccs is that the Madstrate 
has before him a police report submitflng that the informant 
committed an offence under sec; 1^1 X P> C In the Full 
Bench case of R v. &Sam Laff, (1887) L L« R. 14 Cal. 70f, 
it was held that the ' Magistrate derives his furiKlIcUon to take 
cognisance of the offence from the police repori, which 
affords ground for suspicion that an offence has been 
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committed. Pelheram, C U in the above ease observed, 
"The facts alleged, if the^ are troe^ might oonstitute an offence 
under sec. 911, and a Ma^strafe mag take cognisance of 
such an offence if it is properlg brought before him ; and 
it seems to me that where a state of facts is brought to Ms 
notice bg a police report, which affords ground for Mpposbtg 
that the offence has been committed, be * has }ur sdiciion 
under secs. 191 and 199 Cr. P. C, (now secs. 190 and 199; 
Cr. P. CX to inquire into or trg the charge Mmself, or to 
send it for inquirg or trial to one of his subordinates." 

984. . One of (he questions before the Pull Bendi in the 
case of S6am Loll, dted before, was whether the Magistrate, 
having Jarisdiciion to mahe the order of prosecuffon upon a 
police report, did exercise a jornn/ ftaiiclat disaetion in 
doing so. It was answered in the negative. Petheram, 
C L, said, “As before explained, I tdittA iSat, andee tSe 
citcamsfances, iSe Magisitate would baee tSe fueisdiciioa- 
Bui, as a mattee of sound fudteial dtsaetion, I also think 
that In ait cases in wblcA tSeee is a suspicion, for it can be 
cattedgnotRlng but a suspicion, ariring from circumstances 
which have come under the Magistrate’s notice on the perusal 
of the report of the investigation into another charge, that 
some offence, of wBicG no one Gas complained, has been 
committed, the Ma^irate ought not to take cognisance of 
such offence under sec 191, (now sec 190X and direct that 
the persons suspected be tried, until some person aggrieved 
has complained, or until he has before him a poUce report 
on the sub}ect, based on an investigation dkeded to the 
offence to be tried, and in tGe cases of alleged falx barges, 
until it is clear tGat tGe original cGars^ Gas been eUGet 
Geard and dismissed or abandoned ; and I should add that; 
in order to sGow conclusfpelg tGat sucG a cGarge Gas been 
abandoned, I think that before tGe order to prosecute for 
tGe false cGarge is made, tGe person wGo made tGe odgitml 
dSarge sGould be ottered an opfK^unftf of supporting U or 
ciandoniag iL” (p. 719). 



CH. 3al PBhnoir. ^ 

Norrb, U also said, "I am also of opinion that a 
Ma gistrate should iiot take cognizance of an alleged offence 
under sec Sll, Indian Penal Code^ until the alleged offender 
has had an opporfunitg of subsfaniiating the original charge, 
and such original charge has been disposed of in due course 
of law.” Wilson, J., concurred In the fudgments of Petheram, C J., 
and Norris, J.,* and Tollenham and Ghose, J|., concurred 
generally in these ludgments. Tottenham, J.'s reservation is not 
pertinent to the question now under con^eration. 

S85. If an opportunity is not given to the Informant it may 
be said in the language expressed in a cognate matter Irfte Ram 
Prasad Malta, (1909) I. L R. 37 Cal. 13, 90 ,that mani/esitf 
tmfalr to put a pl^ntiff or. complainant so to speak, out of the 
witness-box into the dock sdthout giving him % full opportunity 
for proidng his own case or showing that he held grounds 
for proceeding.” (See ante T 967,* p. 189). , 

The following observations in Rasslck Lai MulHcfls 
case^ (1880) 7 C L R. 382, eqiihlly apply, vtit^ "To 
act merely upon the report of'the Police, * * * and upon 
the strength of that report to turn the tables upoip the 
complednant, and to put him upon his defence for making a 
false cheuge, sdthout hearing first what he and his witnesses 
have to say, is exlreote^y unfair. It is virtually allowing jlje 
Police to reverse the whole course of the proceedings, and 
after such an inquiry, as they (fiie Police Officers) may have 
thought proper to make to shut the complaint’s mouth, and 
place him In the position of an accused person, without giving 
him an opportunity of maldng good his charge. 

286. In lain Qope v. Qlrlddatl QSaudKinx (1900) 
3 C W. N. 106^ 107, ft was held that a Magistrate does not 
exerdse a proper. discreHon, who on receipt of a police 
report that the complaint is false fortdwttd orders 
complainant to be prosecuted voider sec 211 of the Indian 
Penal Code. T6e complainant sSoidd be piven a reasonable 
dme and Ml opportunitp to prove 6ls case. If after a 
suMcient time no complaint Is made tSere is no reason. 
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w6s tBe Magistrate s&otdd not prosecate sacS person under 
sec Sll of the In^n Penal Code * 

So, in the case' of CSattradar Potti, (1881) 8 C L R. S89, 
ReMonabie tine the fOgh Court Considered lhat reasonable time 

and oPPOftuoltF ^ - 

ahouid be given. sGould DC awaited to giee tSe complainant an 
opportanitg of statinp 6ls case before tbe Magistrate, There 
the appelkuii on the 23rd June 1881, laid an information of a 
dacoily at the Police Station. There was an investigation b? 
the Police on more than one occasion, but the case was 
■ reported to be false and orders were given on the 26th and 
27th Julir for the prosecution of the appellant. Meanwhile, the 
appellant had on the 1st July complained that the Police 
had dded with the Zemindar, and had not made a proper 
investigation, and he requested that further investigation might 
be meide by a specified officer, and tRat tRe evidence migRt be 
taken • befoK ■ Rim. He was not examined by the Magistrate 
and no evidence was tahen. The High Court held that liie 
conviction under sec 211 was illegal, inasmuch as no 
opportunity had been afford^ to the accused of pnxlucing 
all his cadence in support of the charge made by him. 

287. In Jogendra NatR Mookerjee v. R., (190^ L L R. 
33 CaL 1, the cases of CRakradar Potti, cited above ; ^am 
Loll, L L R. 14 CaL 707; MRadeo SlngR, L L R. 
27 CaL 921 ; Gunamong Sapui 3 C W. N. 738; BadR KatR 
MaRato, 4 C. W. N. 305 ; SaRiram Agarwata, 5 C W. N. 
254y were considered. The case was heard by Rarapini 
and Mootterjee, JJ. They said, '‘The rulings above died, 
and others of a similar character, would seem to have 
engrafts on tRe Stedaie law a procedure in cases under 
sec. Sit of the Indian Penal Code, which is not to be found 
there They apparently lay down the rule that when a 
person Inslitutes before Um. Police criminal proceedings* which 
on inquiry are found to have no Justificafion, before he can 
be ■ prosecuted for an offence under sec 211 of the 
.Indian Penal Code he must first have an opportanitg afforded 
fatm of proving hb case against the accused, and, if he 
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choses to impugn the correctness of fhe poUce Inquire \rg 
peHIton, he is enfi&ed to have the persons oomplaliial 
against tried on the charge fhe Police and the Magbfrafe 
consider false; or else hb statement most be recorded bf 
the Magistrate on oath and hb complaint dbmbsed- under 
sec. 903 of the Qiminal Procedure Code.” 

"Ve feel grave doubb as to whether there b any 
fusUScation for such a procedure to be found in eMler of 
the Codes. It b argued that it b onl7 fair to a person who 
hen made a complaint against another, which b .report^ bg 
the Police to be false; to have an opportunity of prodng' 'Ms 
case against' the persons he has charged gdlh an oftonoe. Btat 
he may prove thb when he b prosecuted fpr an oifonee 
under sec. 911 fust as wdl as, if not better, ^n when he b' 
in the podKon of a prosecutoTi for the onus of proof'b 
always on the prosecution. Moreover, it may be polhted 
out that it b unfair to the persons, w^io have been falsely 
and malidously charged ^th an .offence nobody beliei^ 
they committed, to be pot to the expense and harassment of a ' 
criminal trial merely for the purpose of giving the complaln&ht 
a chance of proving hb case, against them presumably 
by false eridence. Such a procedure is untmown to the 
Statute Law of thb country or to the Statute Law of BngUuid^* 
Scotland or Irdand.” 

In the same case it was pointed out that thb law b not 
the law in Madras. [Ilamcuamt- v, (1884) I. L R. 7 MwL 
9M ; see post T 990.],* or in Bombay [/2L v. JffUt&ii Qortiu^ 
(1896) L L R. 99 Bom. 596 ; see post X 999J, or in tte' 
United Provinces of Agra and Oodh [AL v. RogSu 
(1893) L L R. 15 AIL 336 ; see post T 989}. 

In Jogendia NatS Mo^eafee^s case . the Court o b s e r r^ 
**170 would feel inclined to reto the quesffon of the prppife^ ' 

. • necfently the Madim High Court has takdi the sane view as' taken 
ill . Atom LaWs case and other cases of the Catoitta High Cciurt i seg 

97 . 
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of tMs procedure for the oonsideralion of a Pull Bench, If It 
were not that the case was of H, v. SiSatn Lall, (1887) 1. L. R. 
14 CaL 707, is the decision of a Pull Bench, sriiich, according 
to the Rules of thb COurL is binding upon us.” 

. 888.- The Punfab CMef Court in Kala /CSan v. R, (1906) 
The PaiUab Chief ® ^ s S. C Sll P. I.. R. 1906, 

®*^*’‘**‘ seems to thinb that when an information 
oonbdned in a peUUon is reported to be false, //!e peHiionec 
s^tdd be catted upon to prove 6ts case. In this case the 
peHtioners complained to the Deput? Commissioner slating that 
bantas and Hindu shop-keepers would not supply them with 
necessaries^ and ashed the officer to take measure for their 
reOef. The peUlion was sent to the Tattsttdar for the report 
and the TaSsttdbr reported that the petition was found to be 
not true. Upon this^ without any complaint by any one, and 
tvUSettt catttng ttSe petitioners before 6im to prove tttetr case, 
t^ Deputy Commi^oner issued an order for the prosecution 
under, sec. 188. The Chief Cburt on revision set aside the 
order as illegal. 

C89. The Allahabad ■ High Court in R. v. Raptta Tiwart, 

View of fheJUta- <1895) I. L R. 15 All. 336^ 338, decided by 

hahod High Cowl. Edge, C J., and Aikman, held, “In cases 

■fo wtticS sec. Pit espe^ttp applies, and in which a criminal 
RaieofnMOBaKie proceeding has been instituted, a Court should. 
In. our opinion, as a rule proceed to deter- 
mine such* criminal, proceeding instituted In it and should piee 
tBe person tnstttatinp sacS proceeding, a resoncAte opportanttp 
6i saptKxttnp ttts case before jxoceedlng against Sim for an 
.AGeofdiaStote otfonce Under sec 811. * * * * It' appeeus to 

us that it has been left to the discretion of 

frtal pfoceedfl la 

nd?£rttidta^ the Court to determine when and under what 
circumstances prosecutions should be proceeded 
v^ under sections 188 and 811. Ve think that . discreHon 
.Wipuld, as a role, be rightly exercised by ifae Court proceeding 
to dispose of the criminal proceeding //Sen peadtttg before it. 
before taUng action under secs. 811 or 188 against the person 
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who had InsHtufed such criminal proceeding, or ,on whose 
information such criminal proceeding had been instituted.’*. . 

In this .case Raghu Tiwari on the 11th of December 189^ 
gave information to the Police that Budhan had committed 
theft Xhe Police after inquiry reported that the informathyn 
was false. On Qie 19th December a summons was issued 
ag^nst Raghu Vid on the S4th it was served upon. him. 
The summons called upon him to appear on the 5th lanuary. 
1893, to answer the charge. On the 3rd of January Raghu 
presented to . the Court of Magistrate a petiUon, dated die 
2nd of January, 189^ in which he referred to the. com|d(dqt 
made by him and to the proceeding gainst him under. see. 
18% and ashed that the latter proceeding should stand over 
unfit his complaint has been decided. The Magistrate did not 
comply with the prayer of that pefition, but proceeded with 
the charge against Raghu, and otr the 17lh January, conyicted 
him on a summary trial of file offence under sec 182. ■ The 
High Court held that tSe proceediri^ was entirelji regaloe, 
and held that the applicafion of the 3rd January; was filed 
either, merdy as a defence, or for the purpose of delay. « 

- In the smne case it was held that the offence under 

ts complete when false information 

ouuiif npon an in* 

btaMM t> to a public servant by a person who 
miTp. c. believes it to be false, but who intends therein 

to cause such public servant to insHtute criminal proceedings 
against a third person. TSe offence is complete although -the 
public servant tabes no step towards the insfitution of such 
criminal proceedings. The Judges added, ’’In our offinlon, 
it Is in such acase no/ a/ all necessaty Kat tSe pablic servant 
sSoald ta6e ang step .whatever on the false IntbemaUon 
b^dte insUtaUng. and prosecuting to a conclusion a charge 
ttttder sec, iSSt, against ■ the personm who had given such 
false Information. Assume as in this case, that Inquiries* 
were made on flie false Information, and that not only was 
it shown that the Information ■ was false, but . the ■ corrupt 
and .vHched mofive of the informant was apparent; In our 
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'otifiilbn, // vfottU be absurd tAat t6e informant sbmdd 
be cedted ujion to proceed wUd a false cSarge which Inquiries 
hsd ' shown to be false, and fbat the proceedings ag^nst 
Mm imder sec. 182 should be delaYod unfil flie Informant, 
and such wftnessM as he might -be aUe to call In support of 
his comMabiL had had afforded to them b? the Magistrate an 
opport u iffty of committing the further offence of peilnry. We 
gre well aware that it ma? be obfeded that in fltis view the 
P(dlee ate in iSe drst Instance made tSe Judges of whether 
the lofbrmanfs complaint was true or false. As ASe matter 
wenld' not dnattg rest wtttS tdem, and would have to be 
determined by a .competent Court some discretion and 
'tdlanee may be placed in the Pottce^ and in fact In some 
cas es that diseretton Is by law reposed in tiiem.” [But see 
the case of A v. Karimdad, (1880) L L R. 6 Cal. 496^ 498 ; 
smte^ 283, p. 2051. 

b A V. Radda lOsdan, (1882) L L R. 5 All 36, AT made 
a report at a PoUce-Slation accudng A of a certain offence. 
The Police bavbg reported to the Magistrate that the case 
wa^ false and the Magblrate thereupon ordered the case to 
be "shelved.’' K then preferred a complaint to the Magistrate 
agab.accuring A of the ofence. The Magistrate reiecied the 
•complabt sdih reference to the police report. Subsequently 
■'A wftti the sanction of the police authorities^ Instttuted aindnal 
proceedings agdnst K, under sec. L P. C, b respect of 
tile r epor t which be bad made at the Police Staifon, end K 
was convicted under that secUon. It was hdd that, before 
proeeding against the Matfstrate dxMild have fuUy 
tevesllgafed anddffed'Ms complabt for himself, and should not 
have abrogated the functtons imposed on him by bw, 

. because the Pottce had reported against the entertabment 
■of the case. The ijigh Court ordered that the complabt 
W' JT should be bvesBgated. 

. ■ Smilarly, b A v. Jamtd, (188^ L L R. 5 All. 387, 
Jaoad compIMned to' the Ponce that she ' bad been raped 
ibg fiam PsBsad. The Pottce ■ reported flw diaige to 
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be false. Thereupon criminal proceedings were bisiHaled 
against -her under Sec 188 L P. C. In the mean fime JamnI 
made a complaint in Court agedn diar^g Ram Prosad 
with rape This complaint was not disposed of, but 
the proceedings against her under sec 188 L P. C, were 
oonlInue<L and she was eventually convicted under that 
section. It was held that her complaint should have been 
inquired Into and disposed of before proceedings wpre 
taben against her under sec. 188, and ordered that the 
compbdnt preferred by her should be disposed of in due. 
course of law. ■ 


So, in S6eo Batdi v. J2, (1980) 59 L.C 369, s. c '88 Cr. 
c- — not L. I. 81 (All), the accused presented a 
MdwtoAowmne compliant to the District* Magistrate who, 
** without ^ving Um an opportunity of having 

ids compbdnt inqtdred into, «nd even without ang pufutrt 
into ASe complaiat, called upon the accused to show cause 
why he should not be prosecutet^ under sec 188 L P. C 
It was held that the order of the District Magistrate was 
Illegal and Improper, as a complainant can be made tOaSq^ 
die consequences of his action only when his complaint, 

after full and open inquiry, is found to be false. 

890. In Ramasami v. R, (1894) L L R. 7 Mad. 899, 

'view* of ac ^ made a complaint of theft agdnst ^ to die 
Madru Huh Couit reported the case as false to 

the Ma^stratc The Maidrtrate summoned R and exambied 
Mm, but gave him no opportunity to prove the charge by 
calling the vritnesses named by Mm. The Magistrate then 
ordered the case to be struck dff the file and gave 
sandidn (undet the old law) to prosecute R who was 
subsequently brought before the same Magistrate and commitied 
to the Sessions Court and convidsd by the Sesdons Court 
under sec 811 of the Indian Penal Code. It was hel3 

that altbough R had no opportunity of proving his ease, 
before he • was Mmself tried, the conviciion was not 
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891. But recently the Madras High Court in the case of 
Marugan v. 6at6a Hami Naida, (1987) 104 L C 685 : && 88 
Cr. L ). 849 : 53 M. L 1. 455, has taken a different and 
has not followed the case of BamasamL In the case of 
Matagcm, the accused prefored a false charge, to the 
Police and also took the same facts by way of complaint to the 
Magistrate. In a motion before the High Court* to stay further 
pipceedings it was held that he could not be prosecuted 
under sec. 811 I. P. C, for preferring the false charge, without 
. a compidnt of the Magistrate as recpdred by sec. 476, 
CilminahProcedure Cod^ and the High Court followed the 
case of TasebutlaS v. JC., I. L. R, 43 'CaL 1158; s. c 80 
C V. N. 1865. 

In this case it vas observed, “It would be a most extra- 
ordinary result if while the Magistrate was sfiU engaged in 
trying ^ a complaint and possibly inclined to believe the 
complaint, the complainant could himself be put into the dock 
in another proceeding on the ailegafion that he had preferred 
a false charge to the Police.” See also the case of R. v. 
Suftbgana 6aaadan, (1868) 1 Mad. H. C R. 30; post 11899. 

898. In A V. Ji/a>/Sal Govind, (1896) L L R. 88 Bom. 

view of Hie "we - accused Complained to the Police that 

tay Hish Court. ^ ^ robbed him. After inquiry the 

Police reported to the Magistrate that the charge was false. The 
Magistrate thereupon struck off the case vrithout holding any 
further inquiry himself. The accused was subsequently eharget j 
and convi^ under sec 811 of the Indian Penal Code 
The High Court in disposiiig of the appeaL said, (p. 600), “As 
regards the allegation that no opportunity was allowed to the 
accused by the Mai^ate to substantiate the charge before he 
ordered the compldnt to be struck off, we are of opinion : 
«ye sucSmo coucse b no doubt veep desbcAte 

RutMteompuborr. /„ ^ub of fustice, but tb otnbsfou b not 
a ctecusnstanee ivSlcS invalUades a commffment dalp 
and a coavtctim otSeewbe good cannot' be set ■ on 
account of sudS oaibsion. * * * *T/Se teial bddee t6e Cornmn/tag 
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Magiatea/e and in tSe Sessoins Coad odered ample oppottuniis 
for the accused pefison to substantiate his complaint, and the 
omission is not one which has prefudiced the interests 
of the accused.” 

293. The Court of Judidal Commissioner of Nagpur, in 
View of <he NaS> R. V. Gdottstam, (1908) 4 N. L. R. 136 ; s. c 

Biir JimIIcIbI Coin*" • 

miMioBer. 8 Cr. L 1. 349, (Nag), followed the view of 

the law taken bv the Allahabad and Bombay High Courts and- 
held that when a complaint of an otfence under sec. 188 or 811 
of the Indian Penal Code is presented to a Magistrate, it should • 
be disposed of according to law, and there is no ^vision 
of law requiring him to first give the accused person an 
opportunity of proving the truth of the charge he had 
made. 

894. From the above-mentioned cases decided by various 
High Courts it vrttl appear thht they alt agree that the 
informant should get an opportunity to prove his case before 
he is indicled under sections 188 or 811, L P. C Many 
Calcutta High Court cases hold 'that as a matter of sound 
ludidal discretion, before the order to prosecute for the*false 
charge is made^ the person who made the original charge should 
be offered an opportunity of supporting it or abandoning it; 
that is to say, it is improper not to give such an opportuidly. 
While on ffie other hand the other High Courts hold that it 
is dertrable that the informant should get such an opportunity, 
but if no such opportunity is at first given it is neither ill^I 
nor improper, and the trial is not vitiated. 

895. It seems that the Legislature has appreciated the reason- 
Sm. m Cr. p. c., ^ ^ ludges of tlie High Court in Sdam 
ud It* betftas. laifs case and other similar cases by amending 
sec 173 Cr. P. C, to the effect that as soon as the investigation 
under Chap^ XIV of the Code of Criminal Procedure by th^ 
Police Officer Is comiidete, the officer in charge of the Police 
Station shall communicate in such manner as may be prescribed 
by the Local Qosemment, the action taken by him to the person, 
if any, by whom the initiation relating to the commission, of 
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the oSoice was first ^ven. Thus gtvihc the complafhant 
BfiMtcifawaiB^ ample opportunities to impifgn the correctness 
cr. p. c. of the police report if he is so minded. Hb 

alence in some cases after the notice may iuslif? the Court 
in Urinbing that he either accepts the police report or abandons 
his case. 

Whether the original charge has been abandoned or not is 
a quesHOn of fact and no general rule can be laid down. 
It will depend upon the circumstances of each case. 

S9& According to the ^ew of the Calcutia High Court 
it is dertfable that in these crues some time mast be gleen 
to the comphdnant. to appear and to ol^ect to the 
report before a ' prosecution is ordered on tiie police 
report. 

In Rassick Lot MaUicks case, (7 Cal. L R. 388), the High 
Court observed, “When a charge is pronounced * * ** false bg 
the Police^ proceeding should not be tahen bg the Magistrate, 
suo motu, until a reasc^Ue interval has shown that the 
comptabtant accepts t6e tesiiU of tSe investigation, and tabes 
no«4urther steps. * * * * It would be undertrable to (fismiss 
the compldnt, and proceed against the complainant without 
hearing* the witnesses, if he desired to call any. A 
ootfgplahuuit, who runs the risb of adding perfury to an 
oltence under sec 811, may well be warned against the 
consequences ; buL on the other hand, a Magistrate may 
enfirely f^ to understand the rights of a case from the 
complainanfs own account of it : and, without hearing the 
oompiainanfs witnesses. It may be imposrtble to understand it 
properly." 

The time so given is meant to show whether the informant 
had anything to say against the police report. If he does 
qpt Impugn iL the Magblrate will ordinarily be JusHfied in 
toinUng that the informant accepts the dedsion of flie Pdioe 
Offieer or abandons his case. TSe infetenc^ as stated betbu 
is, Sowevee, one of fact, and can be negatived bg otker 
facts. 
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897. bi the Pull, Bench case of ^am loll ^ L L. R. 
14CaL 707, Petheram, C held that Sham Lall (ttie complainant 
^ having made the complaint was 

diipoMd of. entitled as a matlec of common /asUoe 1o 
Save it inquired b? the Masistrate and that a 
Magistrate should not proceed and direct that the person 
suspected be tried until it is clear thed the original charge 
has been either heard emd dismissed or abandoned. 

In the same case^ Norris, ]., obserred (p. 716), "Sham 
Lall's peHiion being, in mg opinion, a complaiut, it vps the 
dutg of the Magistrate to proceed with it according to law ; 
and it was none tSe less Sis dufg so 1o proceed, because 
the charge in respect of which the complaint was, made had been 
returned bg the Policeas false.” (Seealso ante HT 883, and 884). 

$198. When a notice under sec. 173 Cr. P. C, Is given to 
the informant about the result of the invesiigaUon madd bg 
the Police and the Matfstrate on le^pt of such police 
report forthwIUi tabes cognizance, of the case under sec. 
811 L P.C, the informant of course, gets no time to complain 
to the Mafdstrate before the cognizance of the case is iabedT 
Hairing regard to the drcumstances under which a report 
of a case under sec 811 mag be sent, (see ante p. SUf X It 
seems to be proper to enlerhdn a naro/i petition if the* 
informant comes to the Court to impugn the correctness of 
the police report vrithin a reasonable time and the nanii 
petition should be disposed of first before the informant is 
prosecuted under sec 811 L P. C 

899. In R. V. Sabbanna Qaandan, (18^ 1 Mad. H. C. R. 
X, it was held that "an indictment for falsdg charging 
could not be sustained if the accusation were enterUned and 
sHU remained under proper legal inquirg.” See ante T 891, p. 814. 

300. In such cases the position before the Magistrate Is ■ 
that the Magistrate has before him two allegations, each 
counter to the other, to go upon, and the question with him 
naturallg becomes as to whicti case should be proceeded 
with first It b surdg not derirable that there diould be two 

88 • 
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trials, going on rimultaneously and both directed mainly to 
the eluddadon of the same facts, though from difiterenf points 
.of view. 

301. According io the Calcutta High Court even if after 
the start of the prosecution under sec 811, the accused 
Nmii petition informant mahes a formal complaint to the 
Magistrate, the complaint should be first 
'heard. In the case of Bis^oo Batik, (1871) 16 V.R. Cr. 67, 
the Police reported the charge made by l^oo Barib to 
be false; then the Maf^trate InsHtuled proceedings under sec 
81.1 of the Indian Penal Cod^ on the 1st July, and the 
hearing was fixed for the 14fii July; but on the 5th July 
Bishoo Barih appeared in Court and formally renewed the charge 
and was examined. The petition was ordered to be brought 
on at the hearing of the case under sec 811, but subsequently 
no Isrders were passed upon it Bishoo Barih was convicted 
under sec 811 of the Indian Penal Code. 

The High Court held that under the drcumstances of the 
case /iSe proper procedure was Best to inqaize into t6e cBarge 
'Mf^Seff and passed sook orders upon it before proceeding, 
under sec. 8// to inquire into the offence of the false charge. 

In the case of SSaiktS Abdulla v. R, (1931) 35 C W. N. 
• •1910, on the 99th July, 1930, Shaikh Abdulla, the petitioner, 
lodged an information before the Police making some allega- 
tions against certain persons. The ultimate result of the police 
investigation was that the case was reported to be faise. 
Thereupon on the S6th August, 1930, the Magbtrate directed 
the investigating officer to make a formal complaint against 
the above named petitioner under sec 911, L.P. C On the 
1st September, 1930^ a formal complaint was, accordingly 
made by the Police Officer and process was issued against 
the pefftioner under sA. 911 and served on him on the 18ih. 
On the 12ith the petitioner filed an application, before the 
Magistrate impugning the report of the Police and praying 
fiiat process ntight be issued against the persons he lud 
accused before On these facts, the petitioner obtained a Rule 
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as to why ihe order of the Deputy Magisfrate, dated the 1st 
September, 1930, summoning him under sec. 211, 1. P. C, 
should not be set adde. 

In maldng the above Rule absolute the High Court 
observed, "Prom what has been slated above, it would appear 
that Ihe peSGoner never knew, before he was actually served 
with the process under sec. 211, what the report of Ihe Police 
on his informaGon before them had been. The summons on 
him weu served on the night of the 12th and by Gling an 
appIIcaGon before Ihe Ma^tralc on the next day, he 
impugned ihe police report The learned Magistrate in his 
explanaGbn has tried to meet this point by saying tfiat this 
appBcaGon was Gled by the peGtioner after process had been 
issued against him. Bui having regard to what happened to 
the Petitioner's informaGon to the Police, tiie PeGtioner had 
no opportuiGly of impugning the report submitted by the 
■ PoUce at any earlier data It has ’ been held that ordlaarily 
a person ought to be given an opportunity to show cause 
before he is ordered to be prosecuted under sec 211. In the 
present case^ that opportunity the PeGGoner had not before' 
process 'was issued against him and if his aHempt to iabe^liat 
opportunity came after the process had been issued against 
him, it was no fault on his part that he was late by one*day.” 

"HaWng regard, therefore to the facts of Qie present case, 
are of opinion that this is a case in which we ought to interfere 
We would, accordingly, make the Rule absolute and quadi the 
proceedings that have been started against the PeGGoner. We 
would desire to add, however, Giat if the authoriGes condder 
it necessary to take fresh proceedings ^agdnst the PeGGoner 
after giving him an opportunity to show cause, the order 
which we have passed In the present Rule wGl not operate 
as any bar to such prooeecGngs.” 

302. In the case of A/bSog Katnae CSafteabaeix v. ^ 
■R, (1926) 31 C W. N. 124^ the peGGoner, a postal peon 
addressed a oompUnt to the PoUce charging Bhufendra 
)Iatb Bhaitacha^ with having cbmmiUed assault and theft 
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of none? and post>cards and envelopes. The Police reported 
lo the Magistrate on the iSth July 1923, that the charges 
against Bhajendra were false. Under the' providons of sec. 
173 (6) Cr. P. CX, the pelifioner was informed by the Sub- 
Inspector of Police on the 15th July 1925, that the petitioner’s 
charges agdnst Bhufendra Nath Bhattechaijee were false. 
On the i6tS Julg, it appears, from the ord^-sheeL that flSe 
petitioiKv was catted upon to appear befsxe tSe Magistrate 
an tSe S9t6 Jutf to prove fits case> Instead of notice in 
terms of the order of the 16th July, a summons was 
issued against him as an accused to answer a charge under 
sec. 211, L P. C« The petitioner did not appear before the 
Magbtrate on the 29th July and the case against the petitioner 
was adjourned to the 13th August 1925. A second summons^ 
again under sed. 211, was issued and the petitioner appeared 
and was tried and convicted under sec. 211, L P. C. 

Tbe case- coming up iA its revidonal Juris^ction the High 
Court observed, "Ve think having regard to the facts of 
this particular case the petitioner not having been afforded 
any real opportaatts whatsoever to prove hb case ag^st 
Bbofendra Nath Bhattacharjee, he should not have been 
called on to stand his trial under sec. 211, L P. C, without 
being • given such opportunity. TSe learned Magistrate was 
cd^opbdon tttat iSe pettttoner sttould be ottered an opportanitltg 
to prove ttis ease against Bhujendra Nath Bhatiacheilee 
and to that end he adjourned the matter from the 16ih to 
the 29th July 1925. As it turned out, however, by reason 
of some mbtahe or otherwise thb opportunity was not 
given to the petitioner and as stated, above the petitioner was 
straight-way called upon to answer a charge under sec 211, 
I P. C, though there was no order that he should be summoned 
to answer a charge under sec 211, I. P. C.” 

*^00 these facb' we dre of opinion that the conviction and 
aanteno^ under sec 211, of the petitioner must be -set aside 
TMs order b made srithout any pr^udioe whatsoever to the 
adoption of any. subsequent proceecting under sec 811, 
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L P. C, or an? other section of the Indian Penal G)de against 
the petitioner shoijid it appear after he had been afforded an 
opportunity such as is herdnbefore referred to that his 
charges against Dhiffendra Nath Bhattacharlee are false." 

In some cases Magistrates, however, instead of waiting for 
a protest against the report, order the compldnant to "prove 
his case." If the complainant is ordered to prove hb case the 
proceeding, or such order though not authorbed by the Code^ 
b for the benefit of the informant and b not an irregulaKty 
wMdi vitiates the issue of process against the accused. 

The rtew taken by the Calcutta High Court regj^ing the' 
necessity of the grant of time to the informant to prove his 
case has not been fully shared by the* other High Courts in 
some cases. 

303. In R. V. Tageballa, (1916) I. L R. 43 CaL ISSS; s. e. 
Wheih., the in- C. W. N. 1S65, one Tayebulla laid an 
to information at the thana charging* three 
prove hie cue. persons with theft <}f paddy. The Police 
reported the case to be false and , that there was no ertdenoe 
for false prosecution of the informant. On the receipt of 
thb report the Sub-Dirtsional Officer passed an order fiflbe 
following terms "Complainant to prove hb case." The 
compitfnant did not apply to the Magistrate to investigate 
into the matter but Magbtraie examined certain vritnesaes, 
and made the following order : "• • • * The compldnant 
has totally failed to prove hb case. I declare the case to 
be malidously false and dbmbs it under sec. 903. I sanction 
the prosecufibn of the compldnant Tayebulla under sec. 911, 
L P. C” The case was referred to the. High Court by the 
Sessions Judge of Sylhet for setting artde the order of the 
Magistrate granting the sanction. The High Court observed, 
"In the ease before us, the peHHoner never applied to the 
Magbtraie for investigation ; he did not impugn the correc> 
ness of the police report nor did he pray that the person 
accused by him ndght be brought to trial He was never 
examined on oath by the Magistrate ; he cannot by any 
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stretch of latufuafe be deemed to have nuule a ‘complaint* 
under sea 4 (l9, and it is difficult to understand what the 
Magistrate meant when he dismissed the case under sea 903." 

The High Court further held that flfe pnceduce of caltbtg 
Compiaiiiuit call- on tSe infomcuit w6o is re/x>ried bf tSe 
ed wjm to piwe ^ made a false cSarge befotx tSem, 

to prove ISis case and ibe exaatination of wiinessestis not contem- 
plated byi tSe Code and tbe peaceeding b not a /adlctal one. 

!K)4. In Bbalrah Cbandra Bama v. R, (1919) I. L R. 
46 CaL 807 ; s. a S3 C. W. N. 484, when an information to the 
Police wae reported to be false, and the Senior Deputy Magistrate 
Mr. Majid, receiving the report ordered the informant to 
show cause against his prosecuHon under sea Sll of the 
Indian Penal Code^ and on showing cause made over the 
proceeding to a Subordinate Magistrate, Mr. Hollow foe 
disposal, and the informant tooh no exception to this 
proceeding and on the other hand he produced witnesses 
to support the original charge before Mr. Hollow, who 
examined his witneses and, found the case to be false and 
submitted his report to Mr. Majid recommending the prose- 
cuCI3h'' of the peKfioner under sec. 811 of the Indian Penal 
Coda Mr. Majid, thereupon, issued process against thar 
peHtioner. The contention before the Hon'blc High Court 
was** that the inquirg bg Mr. Hollow held between the 
report of the Police and issue of process by Mr. Majid 
was not sanctioned by the Code and was ultea vices ; and 
Mr. Majid had no jurisdicQon to direct the issue of summons 
without an order of transferring the case to himself. . 

In delivering the {udgement, Richardson,)., sidd, (p. 814), 
“ffinoe R. V. Sbam Latt, and in deference to the opinion 
expressed in that case, the procedure adopted in the present 
ease has been commonly followed, and It is only recently 
that any exception has bwn taken to IL The position now 
b that if the person accused of having made a false charge 
b not afforded an opportunity of proring the charge 
flie Magistrate's proceedings are attadmd on that ""ground 
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on the authority pf Full Bench case. If having been ^ven 
such an opportunity, he fails to prove the charge and is then 
prosecuted, he compttfns that the Magistrate had no 
hirisdiction to cali upon him to show cause." 

"Different 'riews may perhaps be held as to the propriety of 
millin g upon an accused person to show cause why he should 
not be prosecuted for an offence. But cleeuly it was the 
opinion of the Pull Bench, or at any rate of the malorily of 'the 
Judges, who composed it, that in the spedat case of a charge 
made to the Police rmd reported by the Police to be false; 
the maker should have notice before being prosecuted under 
sec. Sll. In giving such a notice the •Magtsteate, though he 

mag not be acting under any express provision of the 

% 

Code, amnot be said to act without Jurisdiction. The maker 
may show cause or may refuse to show cause, but whichever 
course he adopts, having made the charge, he can* hardly 
be heard to complain. Similarly, in proceedings under secs. 
195 and 476 Of the Code, a per^n could make no grievance 
out of the fact that before an order was made against him 
under either of these sections, he was given notice or wa^lSBled 
>upon to show cause why such an order should not be made." 

The High Court remruked in this case that if the 
proceedings held in such cases upon an order to show 
cause are without Jurisdiction, the result is merely that these 
proceedings are null and void. They do not affect the 
Jurisdiction of the Magistrate who took cognizance of the 
case to summon the accused and proceed with the trial. 

305. In Magatd Padhan v. H, (J998) I. L R. 7 Pat. 408, 
the Police reported that the information given by an infor- 
wheUierflie Court mant in a certain cognizable case was false 

to to csll 

uMn infennaBC to and made a complaint against that informant 

snow CSUBCi OCfOFC 

iMoiMninBoiis. under sec. Sll, L P. C The point befese 
the High Court was whether before proceedings are taken 
under sec. 811, the person to be prosecuted against must be 
. given a chance of shovHng cause. The High Court observed, 
"The Code nowhere requires that before proceedings are 
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talwn under sec. Sll, the person to be, proceeded against 
must be given a chance of showing cause. As a matter of 
cauHon manY decidons of the Courts have laJd down that 
it is wise to g.lve an inhrmant an opportunity ofsihwing 
cause to prove tSai fits ease is true before fie is proseasted 
and no doubt in many cases, if not in most, tSie Courts 
would exerdse a wise diserdion in giving a cSance to an 
informant of explaining matters and sSowing tSat Sts case 
is true In most cases if an informant is dissatisfied vrith the 
’police InvesUgafion, he comes to the Court and asbs that 
the case may be reinvestigated or makes allegations against 
the Police. In that ease the Court is bound to take his 
petition as a complaint and proceed accordingly. In the 
present case the informant, never made any protest agatnd 
file manner in which the invesfigation was held by the Police 
and he 'waited until proceedings had been taken under iee. Sll, 
before he came up. The question is whether it was necessary 
in this case for the Magistrate to call upon the informant 
Maguni to show cause. **** In the present case ** ** I 
thifltr that there is no room for inquiring whether the Magistrate 
exerdsed a wise discretion in proceeding under sec Sll.” 

306. So in the case of MaSadeo SingSv.R, (1900) LL R. 

T T ii' i iii 111 oi ^ ® Ma^lrate after having 

and ita examined the complainant and v^hout hearing 

hb vritnesses or dismissing t/Se complaint 
ordered the complainant to be prosecuted under sec. Sll LP.C, 
it was held that the Magistrate's order xras without fuxlsdktiaa- 

2K)7. When a nanr// peUfion is filed it riiould be first dis* 
posed of according to law. 

In Qunamony Sapul v. /L, (1899) 3 C W. N. 75S, the 
Where otttmai accused by a petition to the )oint>Magislrate 
uMispoied of. impugned the correctness of the report of the 
Poifee who declared the information to be false. The Joint- 
Magistrate ordered an inquiry to be held by a Deputy 
Magistrate^ who after inqidry reported the case to be false. 
The Jcrfnt-Magistrate never put an end to the comifiaint by 
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dismissing it onder sec. S03, or pasdntf such other order as 
he mfghl fhinh fit pn the receipt of the report of the Deputy 
Magistrate but directed the issue of summons against the 
pefitioner under sec. 811 I. P. C. 

The ffigh Court held that the proceeding most be quashed 
and no further proceedings can be taken ontO final orders 
passed on thet petition. It wju held in this case that so long 
as a complaint b not (1) dbmissed under sec. 203 of the 
Code of Criminal Procedure, or (8) otherwise ]udiciallg 
determined, no proceedings can be insHtuted under sea 811 
of the Indian Penal Code, against the persons lodging that' 
compIidnL The original complaint must first be deposed of 
according to law before such proceedings can be taken. 

308. In Gaff Mandat ▼. R., (1905) 4 Cal. L ). 88, the 
petifioner filed a pefifion of complednt to *thr Sub>DivisionaI 
Officer and applied for issue of process against the accused 
persons. The Sub>DivfdonaI Magistrate directed a Sub> 
Deputy Magistrate to inquire and report. The Sub-Depotg 
Magistrate reported that the case, was a true one but It might 
be dismissed "on insuffidencg of evidence". Thereupon, the 
Sub>DividonaI Maglsirate dbecied the prosecution WTtie 
petitioner under sec 188 I. P. C., on the 87th October 1904 ; 
and ffiereaffer on the 14th November, 1904^ dismissed the 
petffioner's complaint The High Court, having regard to4he 
ruling of Ganamons Sagui, iibid), held that the Matfsirate 
had no lurbdicHon to order a prosecution for making a 
false complaint till that complaint had been finally determined. 

309. In Sahitom AgacwaUa and Jtbm Komar, Pefitioners, 
(1900) 5 C W. N. 854, an information was given before the 
ComptaintbrwasFof PoBcc bf One Jibun, a servant of Sahiram, 

that the house of Sahiram was set fire to bf 

fp bIiow —w# 

be diipoied of. fwo persotis. Thc Police reported the case 
to be false. Upon that, a notice *was issued against thg 
petmoners to show cause why the? should not be prosecuted 
onder sec. 811 L P. C Thereupon, the peKfioners, in sSowbig 
cause, asked foe an inqtdeg into iSeir complaint It was 

89 
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held bf the Hi8h Court that a proseaMm for brlnsta^ a 
false complaint b not entatatnabte until and unless that 
co m plain t b fudlclallT determined. 

310. As the compbint must be Judldall? determined 
before proceedings can be taken under sec. SI 1 L P. C, it 
b necessatY to see what such a determination b and what are 
the requiremenb of the law in respect of such a determination 
of the compUdnL 

311. "ludidal deterndnation” of a complaint does not 

mean the trial of the person against whom ttie 
miMOo^'whirt^ - complaint is made but the final determination 
of tfie matter of tSe comptaint bg the ofRcer 
filing, tfie inqrdrg, upon evidence produced before him. 
See 5 C W. N. SH S55. 

31S. So^ in Jogendra Natfi Mookerfee ▼. (1905) 

not- L L R. 33 CaL 1, where one J laid a charge 
wMutHi Jns MTw//. ^ thana against two persons» under sec 

436 of the Indian Penal Code, which the Police after investi- 
gation, reported as false. J thereupon filed a peBHon before 
the Sub-Di^Ional Magistrate impugning the correctness 
ol The police report, and pra^ng that the persons accused 
bY him might be brought to trial. Tfie Magistrate did not 
examine tfie comptatnant, but ordered the petition to be 
"pdi up with file police report,” and on the next deiY required 
Mm to show cause why he should not be prosecuted under 
sec. 811 of the Penal Code. He afterwards referred the 
case for inquir; and report to the Sub-DeputY Magbtrate 
witti second class powers who, after examining the complMnant 
and Ms witnesses^ reported the charge to be malidOuslY 
fobe. The Sub-IXvblonal Magbtrate then heard /s Pleaders 
and agredng sdfii the reports passed an order direefing 
Ms proseeufion. It was held that the petition to the Sub- 
OMrtonal Miybirafe was a "complainT wMfin the meaning 
of sec. 4 (/!) of the Criminal Procedure Code. It was further 
hdd that; according to the current of dedsions of the Court 
when a person insHlutes before the POUee criminal proceedings^ 
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found on inquirY to be falser before he can be prosecuted 
under sec. 811 of the Penal Code, he must first have an 
opportunilY of proving his case; tha^ If he impugns the 
correctness of the pofioe inqidr? by a pefltiont he is entitled 
to have the persons compl^ned aqainst tried on the diarger 
or else his statement must be recorded on oath and hb 
compbdnt dismissed under sec. S03 of the Code of Criminal 
Procedure and that the order of the Magistrate bi the caw 
wa^ therefore^ bad. 

313. A somewhat different view was tatwn in Gaa 9 .ad 6 at 
PtadBatCs case^ (1915) 1. L R. 43 CaL 173 ; s-'c. 20 C W. N. 
63, Pradhan on the 84th December 19H laid an 

informaiion at the thana, alletfins that he was informed tiiat a 
burstary had been committed in his hous^ 'and he suspected 
certain persons named by him. On the 30th December, the 
P(8ice reported to the Sub-DiviricAial Officer that the ca^ was 
maliciously false, and recommending the prosecuHon of the 
informant under sec. 182 and 21 1 of ‘the Indian Penal Code. 
Thereupon, the Sub>DIvfrionaI Magblrate called for a further 
report from the Police on the question of the peUfioociis 
motive^ and the same was sent in on the 21sl January 1915, 
^■nnfiinitny the pTcrious report. On the latter dale the 
peHtioner Med a pOttion before the Maflistrate impuyn^i^ 
the correctness of the police reports and prayinq for lucfidal 
inquiry and subsequent trial of the suspects. The Maqistrate, 
thereupon, wMSoa/ examlninft //fe petitionee, sent the case to 
a Sub-Iteputy Maqistrale "for inquiry and report” vrith an 
observation that "after considetinq the police reports and 
other eridence adduced in Court, if lie aqrees in the view 
tobitti by the Pdic^ he may submit a proceednq under sec. 
476 to this Court for Hie prosecution of the comjrfainant 

under section. 211 L P. C" • « 

The Sub>Depuly Maqbtrate examined the pefiHoner and Mil . 
wttnesses In Court held a local invesHqaflon, and thereafter 
drew up a proceedinq under sea 476 of the Criminal 
Procedure Code aqalnst Ganqadhar Pradhan and submitted it 
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to die Sub-lXvidonal Officer vpith a report that the ease was 
fabe. On recdpt of die record, the latter, ** wttSoat iotmatts 
dismissing tSe petition of the 21st Januair, tried Gansadhar 
Pradhan under secs. 182 and 211 of the Indian Penal Code. 
The trial ended in convicUon. An appeal againsi the order 
of convicHon was dismissed \yg the Sessions Judge and the 
petidoner (Gangadhar Pradhan) moved the ' Hon'ble High 
Court in its revidonal Jurisdiction. 

The High Court remarked, "The Sub-Di^onal Magistrate 
.would have excercised a better discern if he had acted in 
the manner vHiich we have indicated above. Bat it is. a 
maUee of discretion nqt of statatorg provision. There is no 
stattttorg provision requiring that such a petition shatt be 
haattg disposed 'of as a complaint before the prosecution 
under sec. Stt commences. Now after convicHon a breach 
even qf a statutory provision 'can be remedied b; the appli> 
caHbn of sec 537 of the Criminal Procedure Code wUch 
sags that subject to the ' provisions of the Code no sentence 
shall be reversed on rerision on account of any error, 
omls^on or irregularity in the proceedings before trial, unless 
a f^ure of JusHce has in fact been occasioned. The words 
*1n facf- have at the last amendment been added to the secHon 
to, jpmpharise the reaOty of this requirement We are qtdie unable 
to say that any fedlure of JusHce has in fact been occarioned 
In the present case.” The rule was accordingly discharged. 

314 It may be pointed out here that in Jogendxa Nath 
Mooher/eds case emd in Gangadhar Pradhatis case sugges- 
Hons have been thrown by Ihe learned Jud^ Uiat vriien 
the comfdainant vrithouf being heard indicted for otfen eea 
under secs. 182 or 211 L P. C., he would get an opportunity 
to prove Us case by produdng evidence vriien he is on 
Jjb defence. But in Ruscidc led MalUdds case bee below), 
it has been rightly observed that as an accused person, in 
such drcumsiances b preduded from giving hb own evidence. 
It b virtually allowing the prosecuHon to reverse the whole 
course of Hie proceedings and .aftw such an InqUry, as 
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the prosecuUon maY have thought proper to make to shut the 
oomplalnemt's mouth,* and place him in the position of an 
accused person, without siving him an opportunitY of mahins 
good his charge. 

315. In tSe maUet of Rtusid Lai Mallick, (1880) 7 CaL 
L R., 388, the peHtioner charged four persons with theft, 
and the Police, alter invesfigating the charge, pronounced it 
false. On reedpt of the report the Assistant Commissioner 
ordered the petitioner to be prosecuted under sec. 189 LP.C^ 
simplY on the perusal of the report. The petitioner appBed 
to the Assistant Commisrtoner for further inquirY and for 
taking of evidence. Upon this the Assistant Commissioner, 
without aliovrtng the petitioner an opportunitY of subs tantia t ing 
the charge made bY him, ordered the Police Jto adduce evi- 
dence for the purpose of prosecuting the petitioner under 
sec. 183 L P. C The High Court .observed, "There maY be 
cases in which such a course is lustiliable ; as for instance, 
when the PoUce find that propertY sdd>to have been stolen 
has not left the complainant's possesrton, or where a person 
sdd to have been wounded or billed is found to be unhurt : 
but to order a prosecution on a police report is often verY 
unfair to the complainant, who maY be able, and ma^ vrtsh 
to prove that the investigation has been imperfect or even 
improper. ** 

‘** * * * The petitioner cannot be said to have had 
a fair chance. He was precluded from giving his own 
evidence, and it vrould have been surprising if the witnesses 
vrtiom he called for his defence had shaken the Assistant 
Commissioner’s opinion alreadg formed! * * * * To act merdY 
upon the report of the Police, as the Magistrate has done in 
thb Instancy and upon the strength of that report to turn 
Ihe tables upon the complainant^ and |o put him upon defence 
for malting a false charge vrtthout hearing first what he and* 
hb witnesses have to sag, is extremelg unfair. It is rtrtuallY 
aUovring the Police to reverse the whole course of the pro- 
ceeding^ and after such an inqitirY ‘as theg (the Police) mag 
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have thoushf proper to make to shut the oompl^dnanfs mouth 
and place him in the podtion of an eipcused person, without 
SMng him an opportunity of mabhiQ good hb charge.” - 

316. In Paananand Bta&mac6ati v. /?., (19S7) 116 L C 
46:8.c.30Cr. LI. 554> a different ^Hew 
taken by the Patna High - Court In 
this cas^ the petitioner under IriaL lodged an 
information on the S9fh May, to the Sub-Inspector of Police 
wlio on the 7th June reported the case to be false to the 
Sub-DivIMonal Magistrate and preferred a compkdnt against 
the pefftioner- under sec 211 L P. C The Magistrate gave 
ffie’ petitioner an opportunity to show causey why he should 
not be prosecuted and to prove his case. The pefiUOner on 
the 27th June filed a pefition showing cause and impugning 
file correctness of the police report and on the 21st of July 
examined a witness. Subsequently on the 27th July 'file 
petitioner put in a peUfion dealing with points of law but 
also asking tiiat what he called his compliant be finally dis- 
posed of before process* was ordered to be issued on him 
^tfae compkdnt of the Sub-Inspector. On the 21st July the 
Maffistrate who was apparently inclined to summon the 
accusecj since he remarked that the Police had much evidence 
agdnst 1^, took time to peruse the police record and 
e^tually passed order on the 18th August summoning the 
pefifioner under sec 211. 

The petitioner (accused) moved the High Court to quadi file 
proceedings and prayed that he might be given an opportunity 
to prove his case. The High Court rejected the appUcatlbn 
obserHng that ^In the present case there b manUesUy 
nothing in sec. 195 (1), to prevent the Sub-Inspector of Police 
from preferring a compUnt of an offence under sec 211 
agdnst the pefifioner. Equally there was notUng to prevent 
*Uie Court, from taking cognisance of the comffialnL Taldng 
cognisance occurs as soon as the Magistrate as sudi appBes 
Ms. nUnd to the suspected comnfisdon of an offence. 
[SoatiiKlta MoSan CBadterbuttf v. /L (1910) L L R. 37 
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CaL 41S : s. c. 14 C W. N. 518]. In Ihe present instance 
flie Magistrate tooft- cognisance dther before or at least as 
soon as he issued noHce upon the petitioner. * * * * When, 
therefore, the peHtioner filed his petition on the 87th June 
impugning the police investigation, the Magistrate had rdready 
taken cognisance on complaint of flie offence alleged against 
the petitioner, and, therefore, sec. 195 (1) (6) could not 
posdblg appl7. * * * * In the present instance, such co^ 
itisanoe had already been taken before the accused took any 
action wMch can, even by implication, be adjudged Ip be a 
comf^int, and it is impossible to hold that vheA a Magistrate 
has taken cognisance of a complaint anything that can sub- 
sequentiy happen will suffice or anything in sec 195 (1) (5) 
can opaaie to deprive him of furisdiction proceed thereon 
in accordance with law. Qearly the Magistrate had Jurisdic* 
tion to issue summons on the petitioner. * * * * In, the 
present instance the Maftidrate was satisfied upon the material 
placed before him by the prosecutibn of the truth of the 
complaint inspite of the submissions and eddence adduced 
by the accused and weis, therefore, warranted in tssuiog^ 
process, even though accused may have had further eddence 
which he could adduce. * * * * When there are competing ' 
compl^ts it is manifestly within the discretion of the Megistrate 
on a condderation of the circumstances of the particular case 
to determine in which he should issue process first and not less 
so vrtien he has made an inquiry under sec. 908 in one of them 
which necessarily involves also a consideration of the other." 

The above case was followed in Oonoae Sing£ v. i?., 
(1930) 197 L C 887 : s. c. 31 Cr. L ). 1900 (Pal). 

mth due deference to the opinion of the Judges who 
decided ihe above cases ft is submitted that when the /laiqff 
petition was filed and accepted bj^the Court, the offence 
under see. 811 came to be related to the proceeding in Court 
and tile Court should have complained. fSee Qanamonif Sapai 
V. iS, (1899) 3 C W. N. 758; ante T 307 ; MaSadeo SingS v. 
12, (1900) L L. R. 87 Cal. 991, post T 385 ; Russiett lot 
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Matlidi, (1880) 7 C L R> 388, ante TT 896^ 315; Jh te 
NIngappa Ragappa, (1984) L L R. 48 Bom : 360]. 

In Partnanand BraSaiadSarts case (30 Cr. L I. 534, see 
p.830), Ihe complainant was not examined, which was an illetfaltt; 
and t6e police paper on prtS/cS Hie Maptstrate relbd on is no/ 
; evidence and that it was Improper on the part of the Masfstrate 
to beep the case of the informant pending ' and at the same 
time prosecuting him. In this case it does not appear whether 
any notice was siven to the informant under sec. 173 Cr. 
P. C, and the Court has not found that the petition of the 
imformant on' the 87th June was a mala fide and a belated one. 

It may be stated here that the case of Paemanand BeaSmor 
cBaei has been foiiowd in Kantie Mbsee v. R^ (19S9) 30 
Cr. L ). 710, (Pat), and it has been held therdn that where 
a Magistrate has once tahen cognizance of a complain^ noUiing 
that can subsequently happen will suffice and nothing in sec. 

I 

195 (1) (h) Cr. P. C, can operate to deprive him of iurisdidion 
to proceed thereon in* £iccordance with law. 

317. According to the Calcutta High Court the prindple 
^Mordinj ta Cal. of disposing of the compldnt first which 

'Cttita Huh Court the 

i^nej^ie^of applies to nata/I petition relating to sec 

^eu^ e^ iya ge: 21 1, equally applies to naatfi petition relating 
L P. c.** to sec 18S I P. C 

In MansSI Isser v. R^ (1910) 14 CW.N. 765, the peHHoner, 
Munshi Isser, laid an information to the Police alleging that 
certain -persons had formed an unlawfui assembly and had 
assaulted him and another person. The Police commenced 
invesfigafion but the petifioner bring dissatisfied with the manner 
of invesfigation complained to the Magistrate agrinst the method 
of investigation. The Police then reported that the information 
was false, and the Inspector of Police purportbig to act under 
sec 195 of the Code of Criminal Procedure, granted sanction 
to prosecute the petitioner under sec 182 i. P. C, and another 
for abetment. Thereupon, ihe peiiHoners put in a further 
petifion to the Magistrate asUng Mm to tahe evidence in support 
of thrir case. But this petiiion was rriected by the Magbirate 



ta. 3CL] hm4// PBTRioN. ■ 

on the ground that as the Inspector of Polioe had granted 
sanction for thdr prosecution, he (the Magistrate) must fab* 
oogidsance of the oifdice for which szuiciion had been 
accorded. Ag<dnst this order the petitioner moved the High 
Court. The High Court appUed the principle enunciated in 
R V. S/iam Lall (1887) L L. R. 14 Cal. 707, and observec^ 
‘‘The pelllioners had ashed 'the Magistrate to take their evidence 
and to investigate their complaint before going on wilh 
proceedings against them under sec. 182, L P. C Iti 
our ofdidon the; had a right to have their case invesiigeled 
and the truth or falsit; of the charge determined in a proper 
tribunal. The Magistrate had no sort of buriness to refuse to 

take thdr evidence. * * * * But in an; cade the Magistrate had 

!» 

no buriness to refuse to detemdne the truth of the charge made 
b; die petitioners. The order, therefore, must be set aside and 
the peUHoners are given an opportunit; of proving their case 
before an; proceedings are taken against them under sec. *182 
read with sec. 109, L P. C. • 

In the case of /?. v. Babac Ali Biswas, (1930) 35 C W. N. 
378 : s. c. L L R. 58 Cal. 1065, Babar Ali lodged informatfon 
at the thana in which he stated that certain articles belonging'lb* 
hb master, the zemindar, had been stolen and that he susi^ted 
certain paik of his as having been concerned in the thefL 
The PoUce after invesUgation, came to the conclusion that thfe* 
informadon was fabe and that reall; It was the petidoner 
himself who was concerned in the theft ; and on the complaint 
of the Sub-Inspector of Police, summons was issued against the 
peddoner under sec. 182, I. P. C, for ■ appearance on the 24th 
March, 1930. On that date^ Babar AU, the accused peddoner, 
appeeured and filed a petition definite!; alleging that the Police 
had not held an; proper investigation and had not examined 
an; witnesses on the petitioner's side and had reported hb 
case to be false on account of their being dissatisfied with him 
for some reason or other and he pra;ed that hb witnesses ' 
m^ht be examined b; the Magistrate and a [local investigation 
might be held, if necessar;. - The Magbirale ■ who then -had -the 

. 30 
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ooQnfianoe of Ihe case^ refused hb peKHon, pcdnHiifl out that- 
the peHHoner mi^ht prove his case while adducing the defence 
evidence at the trial The Magistrafe then proceeded to hear 
fee case under sec> 188, L P. C, and convicted the petfeoner. 
The petiiioiier then moved the learned Sessions Judge who 
referred the case to the High Court, recommending that the 
order convicting the pefeioner should be s(d aside on two 
grounds: first of all, the petition, dated the 84th March, 192K), 
^ed bg the present petitioner before the Magistrate, prai^ng for 
a iudidal Inquiry in tltis case, amounted to a petifion of 
compldipt and. the learned Magistrate was wrong in not taking 
proper cognisance of it and disporing of it in accordance with 
law, and, secondlY, that although the learned Magistrate had 
futisdiclion to prqsecute the accused petitioner under sec. 188, 
L P. C, on the complaint of the Police Officer who had sub- 
mitted a final reporl declaring the petitioner’s case to be false, 
the Magistrate failed to exercise a sound judicial discretion- in 
summoning the petitioner straight away on ihe complaint of the 
Police^ vrithout giving the petiHoner an opportunity to prove 
Ms .case. Cuming, J., sitting singly, observed, "Now, it is quite 
^lehr that the learned Sesrions Judge’s contentions have no 
baris whatever in the law that will be found in the Indian 
Penal ' Code Neither ihe Indian Penal Code nor the Criminal 
F^rocedure Code provides that before a Magistrate can 
inquire into a case under se& 188, L P. C, on the 
compUdnt of a PoUce Officer, the accused person must 
have an opportunity of proving his case. There is no 
such provision in the law. Nor do 1 think such a prorision 
b necessary, for it b perfectly clear that the accused person in 
such a case would have an ample opportunity of pro^g ft 
when he would be called on to enter upon hb defence; 
Obviously, it would be a waste of time to allow the accused 
person to prove hb caw before he b called on to answer a 
charge under sea 18^ I. P. C That would be to go thipugb 
the same operation twice. . I am prepared to say that it cannot 
be sgld for one moment that the Magistrate, in refusing to hold 
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such an inquiry and in summoninq the petifioner straight away 
' on the complaint of the Police OfRcer, has not exercised a 
sound dbcregon. 1 am equally prepared to say that, even though 
the Magistrate has not exercised a sound Judicial discretion, that 
would not be an error of law. At the hiqhest, it might be an 
error of discretion, and an error of discretion, to my mbid, 
b not an error* of law> The Code does not provide for 
any such inquiry or any such opportunity being given to 

the accused person. I' always prefer the Code a^ 

.1 also find it safer to be guided by ihe pro^ridons of 
the Code and not by the idiosyncrasies* of individual 

Judges." 

"The learned Judge has reBed upon two deddons of 
Court in support of the dew which he ashed this Court to 
tahe. One is the case of R. v. Sfiam tall, I. L R. 14 CaL 
707, a decbion of the Full ’Bench. If I understai^ thb 
deddon tightly, what the Full Bench would seem to lay down 
is that ihe Magistrate should not take cognisance of an 
alleged offence under secs. 191 *and 19S, Cr. P. C, unto flie 
alleged offender has had an opportunity of supporting. t])e 

original charge or abandoning it in due course of law. That 
b not the same as to say that if the Magistrate doe» not do 
so and the accused person b convicted that convidiog^b 
fllegal. With the greatest respect, I would regard Oie deddon 
in Oie case of v. S^m Loll, as merely laying down 
what at the highed are really pious hopesL The other 
decbion to which I have been referred is the case of Muns6i_ 
Issa V. R, (1910) 14 C W. N. 765. That case does not, of 
course^ lay down the propodtion that ^ a person b oonvided 
under section 188; I. P. C, wifliout being allowed a preliminary 
opportunity of showing that hb case is true, that the convidion 
under sec. 188 b bad in law. Whatdhe learned Judges fiier^ 
lemarh b as follows : "In our opinion they had a right to 
have 'thdr case invesUgated and the truth or falsity of the 
charge determined in a proper tribunaL" With that propodiion 
I enfirely agree. Surdy the accused persons have a right to 
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have their cases Investigated and the truth or falsity of the 
charges determined In a proper tribunal. *It hardly required a 
decUon of tMs Court to decide this somewhat elementary 
propodHon. This was done in ttie present case, because the 
case was heard fudidally by the Ma<^trate and the accused 
was oon^ricted. It cannot, therefore, be said for one moment 
that the Magistrate has refused to take his evidence. As far as 
1^ can see, what the case of Munshi Issec v. R, lays down 
is that the Magistrate must not refuse to take evidence 
of the accused person, vrith which proposifion I entirely agree. 
In the present case, as I have already pointed out, the eridence 
adduced on behalf of the accused person was taken. Ndther 
of these dedsions lays down the proposition that a conviction 
under sec. 182;*L P. C, is bad in law, because the accttsed 
Has been gwgn no_ opportunity of sSomng wHetHer His 
case^is true or false before He is put on His trial 
I am prepared to say that, in view of the express provisions 
of law, it would be very difficult for any Court to lay 
down any such propodlioA." 

r ... -But in the case of LacHmi SHaw v. R, (1931) 36 
C W. N. 19, a difltetent view was taken. In that case 
Lachmi lodged an information against one Dabi# Naih 
jjiarging him with theft The Police inquired into the matter 
rmd submitted their report Thereupon Lachmi filed a naraji 
peUfion before iHe Magiskate wHo sent tHe matter to an 
Honorary Magistrate for inquiry and report ; and the 
Honorary Magistrate submitted Ms report Thereupon the 
Magistrate without dismissing the naraji petition issued process 
agMnst Lachmi under secs. 211 and 182 of the Penal Code. It 
was held by Mallik and Patterson, JI., that thebsidngof process 
under secs. 182 and 211 of the Penal Code vdthout dbndsdng 
the naraji petifion which was to be treated as a comphdnt 
was iUegaL and consequently the High Court set adde flie 
order summoning Lachmi under secs. 182 and 211, 
L P. C 

318. In the case of Sarba Mabton v.R, (1913) 17 C W.: N. 
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824» the ■ peffitoner lodged an information with the PoUce, who 

vhen theK ii no Kported the case to be false and ashed for the 
Mmfi petition. prosecution of the petitioner. 7)5e petitionee 

made no complaint in Court. The case came up before the 
Sub-Divisional .Magistrate, who passed the following order: 
‘The compl^najit to prove his case,” and sent' the police report 
to the second officer for disposal after calling upon the 
petilioner to prove his case. The petitioner in compfiance vjtth 
a notice served on him to prove his case examined Idmself 
and four witnesses before the second officer in support . 
of) his case and the Police also examined ^me Witnesses. 
Ttie petitioner did not Hie any petition eitHec before 
tHe ? Sab-Divisional Magistrate or tHe xcond officer 
impugning tHe correctness of tHe police rtport. 

The second officer was transferred before the completion 
of the inquiiY. The Sub>Dtmsionhl Magistrate vrithdrew tjje case 
to 1& file, but again made it over to the successor in office 
of the second officer for disposal, who after examining the 
rest of the witnesses declared, on perusing the whole evidence, 
ttiat the case was false and directed under sec. 476 Cr. H Q, 
the prosecution of the petitioner under sec. Sll of the Penal 
Code. . 

The case coming up before the High Court, Coxe gpd 
Chatteijea, held that the proceedings do not come within 
any of the provisions of the Criminal Procedure Code. For 
the offence .was not committed before the Magistrate who 
made the order, nor did it come to his notice in the course 
of a fudidal proceeding. "The? do not come withtn the sec. SOS 
as there was no complaint : nor do the; come under 
sec 159 as the; were .taken on a final report and not on a 
first information reporL" The rule was made absolute on 
the ground that the order for thcf prosecuffon was rnade^ 
wtthout iurisdiciion..i: At the same time the High Court left 
it open to file Police Officer with whom the infbrmafion was 
lodged to prefer any complaint under sea 195 Cr. P. C, 
which he n^ht be adviSed to make. 



PBOSBCimON IN FALSE CASES. 


319. Masistrates as mentioned in . sec 190 Cr. P. C, 
may tabe coynisance of an offence under sec. Sll L P. C, 
upon a report in writing of such facts made by a Police 
Officer. 

390. It would not out of place to state that when 
there are conflicting decisions of different Hi4h> 
to follow In conHicf^ Courts on the same subiect the subordinate 

Ini nillnia. 

. Courts are bound to tabe the law as it is 

laid down by the High Court to which they are subordinate 
and should not follow the ruliny of a different High Court 
to which they 'are not subordinate. See Adikk^n ▼. JUagan, 
(1897) I. L. R. 91 Mad 937, 939. 

The Allahabad High Court in the case of A6mad Alt v. 
R, 1930 Cr. Cases, 1997 : s. a A. L R. 1930 Lah. 1051, it 
was also pointed out that "If there is a conffict of fudidal 
o|riifl 9 n 8 on a particular point; tfie Courts are bound to 
Jottow tHe decision^ if any, of tfie local ffigfi Court In tfie 
absence of any prortouncemeni by tfie said ffigfi Court, 
it is tfie duty of tfie Cou^s to study tfie law as laid down 
gtm-least by two otfier Higfi Courts for [the purpose of 
coming to a proper decision.” It was also pobited ‘out in 
this case that "it is very undesirable to reiect a plea rimply 
b^use there is no ruling on it by the local High Cburi." 
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Propriety of complaints by Court without inquiry or 

on irreguiar inquiry.— Procoduro. 

• 

381. We shall consider the question if it is proper to 
n»ib<» a complaint for a false case without any reqular inquiry 
having been made by the Court or the public officer into 
the truth of the ori^nai offence. It should be remembered 
as the Court in such prosecutions is to figure as a complaint, 
it is that where no inquiry has* been made into the 

truth or falrity of the charge, the Court hgs nothing to. go 
upon, and so is not fustified in complaining against the 
complainant. ISee Stain-Ul-Abdin v. 'Nawab Din, (1908) 9 
Cr. L. I. 152, (Punjl. 

A person may come to the CouiJt completing that an 
offence has been committed fust i^efore or after lodging an 
Information to the Police, or he may come before the Court 
by filing a nataii petition impugning the correctness oT th& 
police-report and praying for inquiry into his case. 

The Criminal Procedure Code gives a detailed procedure 
as to the dh pasal of complaints made to Magistrates. WHbki 
a proper complaint is filed before a Magistrate he "may" 
fab** cognisance of the offence. 

?ioa It is most desirable that Magistrates should follow 
the procedure which is clearly laid down in Chapter XVI of 
the Code of Criminal Procedure, dealing with complaints to 
Magbtrales. "The Magbtrate is directed by the statute to 
inquire into the case in certain spedfied ways, and then having 
invesHgaled the matter in one or other of the specified ways, 
he is to dedde whether process ou^t to issue, and then if ' 
he thinbs that -process ought to issue, he should direct process 
to issue." [See Dalai Lai Mukaj&x v. Pasupati CHatteriee, 
(1916) 21 C W. N. 127J. 
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383. Sodi bdn8 the case the quesHon b If a Court 
without follovrins the leqal procedure cdsmbses the complain^ 
win wrh a dismissal affect the Ma^btrate’s complaint for 
proseculins the complainant under sec. 811. I. P. C 

384. Where a complaint for a criminal offence b db- 
^ mbsed by ffie Magbirate without examining 

the complainant as required by sea 900 of 
pwiiuit. C., it b not permisdble to the 

Magistrate to comply for the prosecution of the complainant 
under secs. 188 and 811 of the Indian Penal Code. If the 
complaint is not dbmissed according to law, then the complainant 
cannot be convicted of bringing a false charge. In ee 
Ninffoppo Rosoppo, (1984) L L. R. 48 Bom. 36(^388 s. c 
81 L C 608 i 85 Cr. L. I. 960. 

ggft , In MgSadeo SingH v. R, (1900) L L R. 87 Cal. 981. 
. ^ it was held that a complainant must be 

DlapoMl without 

examined by the Magblraie, who received the 
umniiv. ^ complain^ or by some Magbtrate to vHiom 

he has transferred the ctse. When a complainant has 
been examined he b enfftled to have the person 
brought before the Magistrate, and it b only when 
the Magbtrate has reason not to believe the truth of the 
complaint from hb examination that thb can properly be 
refused. It was further held in thb case that where a 
Magbtrate after having examined the complainant and without 
hearing his witnesses or dbmissing the compkdnt ordered the 
complainant to be prosecuted under sec. 811 of the Penal 
Code, such order is without iurisdiction. 

386. In V. Raffi Raui, (1914) 19 C W. N. 187, the 
pefftioners filed an application before the Sub>Divfdbnal 
Magbtrate praying for proceedings under secs. 144 and 
107, Cr. P. C.J against se^al servanb of a cerbdn factory, 
'^hereupon the Magistrate called for a report from the Manager 
of the factory, and on recdpt thereof required the petlfioners 
to show against prosecuHon under sea 188 L P. C, 

and then after examining some witnesses on eadi side, but 
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without examining the petitioners themselves, made an order 
under sec. 476 Cr. P. C, directing their prosecution under 
sec. 18S L P. C The High Court set aside the order for 
prosecution and ordered that further inquiry should be made 
into the truth of the petitioners' complaint, and they themselves 
should be examined if they choose to five evidence. 

327. When a Court takes cognizance of a case on ' a 

complaint but the complainant is not examin^ 

Compufiuiit 

omined at a later at the first stage but is examined afterwards 
atase. 

in the presence of the accused, . the pmbsion 
is merely an irregularity not going to the root of the Court’s 
{urisdiction. It cannot be said that he is 'condemned unheal 
In such cases the proceedings are not liable |o be set adde 
unless there is preiudice proved by such omission. See R v. 
Mona, (1888) 1. L R. 11 Mad. 443. 

m 

328. A Magistrate can order an inquiry under sec 202 

Cr. P. C., only after iie has examined* the complainant on 
oath. * 

Where a complaint was made to a Magistrate whe^ 

incsoiar Inquiry examining tfk complainant, sent 

and ‘oiSar ^ fke petition of complaint under sec. i56 of 
pnMcention. Qjde of Criminal Procedure, to (Jje 

Police for inquiry, and upon the receipt of the police report 
directed a Sub-Deputy Magistrate to make a preliminary 
Inquiry inio the case under sec 1S9 of the Code, and on 
receipt of his report the Magistrate, not being satisfied with 
it, cross-examined the complainant and some of his witnesses, 
examined some witnesses sent up by the Police, and then 

dismissed the complaint under sec. 203 of the Code^ and 
directed the prosecution of the complainant under sec. 211 
of the Penal Code. The High Court held that the order ^ 
dismissing the complaint was illegal, the Magistrate having 

no furisdicHon to deal vrith the case or dismiss it under sec. 
203 of the Criminal Procedure Code without complying with 
the reqidrements of the law as laid down in sedions 200.. 



PBOSBCUnOM IN PAL^ CASB& LcH. XII. 

and 909 of that Code. Lokenaifi Patta ▼. Sanyasi 
Ohran Manna, (1903) L L R. 30 Cal. 993. 

399. In BttdS tfatA Makato v. R, (1899) 4 C V. N. 
305, one B accused E before the Police for committing 
mbchfef (>7 fire. The Police, on invcsHsation, reported the 
case to be false. The Deputy Commissioner of Palamau, 
on recdpt of the police report, called upon B to show cause 
against his prosecution. B then appeared before him and 
complained of the unfjfirness of the police investigation and 
■ ashed the Magistrate to examine him and his vdtnesses with 
referened to the charge made. The Deputy Commissioner 
nevn* examined B the. petitioner, but at once made over 
the c^ to a Magistrate with second-class powers for inquiry. 
On the latter's refSorting the case to be false, the Deputy 
Commissioner who being the District Magistrate ordered B 
to be prosecuted. B then mofved the High Court for revoking 
the order on the ground that there was no judicial invesKga- 
tion into the truth or othervrise of the complaint in accordance 
vdth law, and also upon the* ground that the said complaint 
lyid,. not yet been finally disposed of. The High Court 
observed, "We cannot regard tfHs as an inquiry ordered 
under sec. SOSt ; for the petitioner, if he be regarded as a 
ojinplainanl and in one view of the case he is certainly 
enlilled to be so regaidcd — has never been examined by the 
District Magistrate and he can fairly say that if the District 
. Magistrate who was alone competent to deal with this 
matter had heard him, he would not have ordered an inquiry 
under sec. 902 on the ground that he was not satisfied vdth 
the truth of the complaint so made.” 

330 In this connection it vdll be noticed that before 
the- amendment of see. 909 by the Act XVIII of 1923, 
inapeHUoDcue ihc inquiijy was to be held only by the 
Magistrate who tooh cognizance or the local 
fttmbud. investigation was to be made by a Subordinate 

Ma^slrate or by a Police Officer, or some other person as 
ffie<.M 24 lstraie thought fit It did not permit accused to be 
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sent to another Magistrate for inquiry and report. The present 
amendment now empowers a Subordinate Magistrate to hold an 
inquiry. Therefore, the class of reported cases in which 
Magistrates sent cases for inquiry and report and on that 
report the inquiry and the consequent proceedings were held 
bad, is no longer law. 

331. The Puniab Chief Court in the case of Ali MuHcanmad 
v.R, (1911) 13 I. C 515: s. c. 13 Cr. L. ), 539, foUowtag 

MaHadeo Singffs case, (L L R. 37 Cal. 931), and 
Natffs case (4 CW.N. 305), held that unless a complainant is 
duly examined, an inquiry and report under sec.* 303, Cr. P. C, 

cannot be called for and if made, are made without jurisdic- 

• • 

tion and cannot form the basis of any further action. A 
complainant cannot be prosecuted under sec. 311 in respect 
of a complaint, in which he has not .been duly examined, 
though the complaint lias been •dismissed upon inqui^ and 
report ostendbly called for under sec. 303, Cr. P. C. 

Following the case of Hatadhar v. Sub-Inspectdr 

of Police, (1904) 9 C.WJ4. 199: sJt. 3Cr.L.). 51, and Lokenatfi 
Patca V. Sanyasi Cfiaran Manna, (1903) L L R. 30j(Iaj. 
933, it was further held in this case that a complainant should 
be examined specifically in respect of bis complaint atgl in the 
absence of any such examination, his complaint cannot, in law, 
be dismissed. 

Because, a reference to sec. 303 will show that the section 
applies before the inquiiY is made, and such inquiry cannot 
be made after evidence has been taken for the complainant 
and process issued. See the cases of Sadaffopaefiaryar v. 
Ragavaebaryar, (1886) L L R. 9 Mad.* 38^ and Ramfoint 
Srear v. Jadub Qiunder Dass Byeagee, (1874) 31 W. R. 
Cr. 44. 

If an inquiry has regularly commepced by the examination ^ 
of the witnesses for the prosecution and the Magistrate vacates 
the office, his successor cannot order a police investigaffon: 

338. There Is nothing in- the Code of Criminal Procedure 
which compels- the Magistrate in express terms to' examine 
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any or all witnesses whom the complainant wishes to adduce 
before dismbdntf a complaint and mailing a complaint under 
sec 211, against the accuser. It may be contrary to fustice 
to do so, but whether it is so or not must depend on the 
drcumstances of each case. See In re RacSappa Tippanna, 
(1910) 12 Bom.'.L R. 229: s.c. 5 I. C 971: 11 Cr. L). 338. 

A Macistrate cannot refuse to take evidence on the 
presumption that there will not be sufficient evidence on 
behalf of complainant if offered. 

A different consideration arises when the complainant avc^ 
wiwB Em con-' the witness*box after mahintf a fake complaint. 

Such was the cue in Fcutlar Rafkiman v. It, 
(1930) 31 Cr. L I. 1055, (CaO. Therein it was perinted out 
by the Hiffh Court that "if the Magistrate k satisfied that ptima 
fade there k a case against the accused or has reason to 
suspect that an offence has been committed he has power to 
proceed under sec. 95&, Cr. P. C, but if on the date of 
hearing he has reason <o suspect that the case is a fake one 
and that there k no reasonable ground of suspecting that an 
offmee has been committed, be has the right to proceed under 
sec 253 which is couched in wide terms. That secHon makes 
it dea^ that if a Magistrate after taking evidence under sec. 
252 finds that no case has been made out he may discharge 
the accused, and it further says that nothing in that section 
(4 e, taldng of the eddence under sec. 252 and matdng 
such examinafion of the accused and finding that no case has 
been made out against the accused), shall be deemed to 
prevent the Magistrate from discharging the accused at any 
previous stage of the'ease if for reasons to be recorded by 
such Magktrate he considers the '.charge to be groundless. Under 
d. (!) the Magktrate may discharge the accused if after record- 
ing the evidence for the prosecution he finds that no case has 
' been made out against him. Under cL (2) he may discharge 
the accused at any stage even before recording any evidence 
if he condders the charge to be groundless. The wording of 
the section k so plain that it k hardly necessary to dte any 
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authoiil; for the view thus expressed. But it has been so held 
in Govinda Dass v. Daiall Pass, (1883) I. L R. 10 Cd. 67, 
where the learned Judges say : ‘Having regard to the terms of 
sec. SS9, we are of ofHnion that m warrant cases not coming 
witfim tSat section except under tfie last dause of sec. S53, 
wHidi is not apjdicable, a Magistrate is not competent to 
pass an order of dismissal or diseSarge in consequence 
of tHe absence of tfie complainant" 

"It is further remarked that a Magistrate can pass 
an' order of dismissal or discharge an accused in 
consequence of the absence of the complainant uifder cL 
(1), sec. S53. 

"Our attention was also drawn to a recent de»!ision of the 
Madras High Court in Mafiomed Sberilf Sabib v. Abdul 
Karim Sabib, (1928) I. L. R. 51 Mad. 185. In that case the 
Magistrate had discharged the acedsed and refused to examine 
all the witnesses cited by the complainant holding that no case 
had been made out against him. It was held that the Magis- 
trate could not hold that no case had been made out agaipst 
the accused without examining all the witnesses for the prose« 
cution : and that if he purported to discharge the accused 
under the last clause of sec 253 he did not in hb order say 
that the charge was groundless which was a different thing froj|p 
saying that a case had not been made out. It b further 
observed there that where a complaint pdma fade discloses an 
offence a Ma^strate cannot hold the charge to be groundless 
unless he knows what b the sort of evidence that b 
geffng to be adduced to prove iL The rule that can be 
deduced ftom this case b that where ' the Magbtrate 
proceeds to take cadence he must take the whole of 
the evidence before holding that no case he» been made 
out agjdnst the accused. I do not quarrel with thb view but 
I hold that he can discharge the accused at any stage before 
recording any evidence or if in the course of recording 
evidence he b of oirinion that the charge b groundless." 

333. In Mewa Lai v. R., (1920) 18 A. L ). 620: s. c. 21 
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Cr. L J. 416: 56 L C. 64> (AU^ Mewa Lai, the applii^t, made 
invesHtation by a complaint against an Officer of Police 
a complaint acainit aileemg that 111 tlic course of the search be 

another Police 

ofHeer. used threaleninQ and abusive language towards 

him and his wife. The Magistrate sent the complaint for inquiry 
to another Police Officer, who reported it to be groundless. 
The Magistrate dismissed the complaint and called upon the 
applicant to ^ow cause why he should not be prosecuted 
under sec. 211. He showed cause. The High Court set aside 
tlic order. The grounds being that, the accused person was 
a ' Police Officbr, the investigation has been made by another 
Police Officer and ^ the offence was not a cognizable one. 
Tudball, J., said, "1 do not think the Magistrate has' acted 
wisely in directing an investigaHon by a ■ Police Officer in 
such a case. The inquiry ought, in my opinion, to have been 
mad^ either by the Maf^stratc himself or by some other 
Magistrate on his behalf.” 

334 . In the case ' of Solaimut/iu Pittai v. Mvai^aiR 
Rcfuiai to e*. Moopon, (1915) 28 I. C. 999: s.c. 16 Cr. LI. 

to 423 (Mad), one of the charges against the 
thdr yaioq. accuscd was Under sec. 182 L P. C With 

regard to it, the IHgh Court said, "The complainant stated 
'Jt have witnesses to prove that the case is false.' The Sub- 
Magistrate to whom the complaint was referred for investigation 
under sec. 202, appears to have examined no witnesses. Then 
the Sub-Divi^onal Magistrate observes: ‘From the records 1 do 
not consider that there will be satisfactorjr evidence that he 
deliberately gave false information to the Police.’ This is 
mere speculation as to the evidence that might be forthcoming 
at the trial. I think the Magistrate ought to have given 
the complainant an opportunity of proving his complaint” 

335. It is an imperative provision of law, that a 

DtamiMdwiihont Magistrate shall briefly record his reason for 
reeoniiiis tcMom. dismissing a complaint. There is no question 

of irregularity where an imperative provision of the statute 
is directly disobeyed. 
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Where a Maf^trate did not record an? reason for 
dismissing a complaint but directed that a complainant should 
be prosecuted under sec 911 L P. C., it was held in 
Manintddin Sircar v. Abdul Rauf, (1913) I. L R. 40 Cal. 
41 : s. c 13 Cr. L. ). 489^ that the order of dismissal was 
without jurisdictian and altogether bad, that there must be a 
further inquir? and that there cannot be any proceeding; 
under sec. 911, I. P. C., until such furtlier inquiry has 
been made. 

336. In SSedtS Kutab Ali v. R, (1809) 3 C. .W. N. 490, 
CompUiiit not the petitioner instituted proceedings unefer sec. 
of* 406, I. P. C., in the Court of the Deputy 

Commis^oner who transferred tfie case to the Isl Extra 
Assistant Commissioner who referred the ca^ to the Police 
for inquiry and report and the case remained pending there. 
The Police reported the case to be false, and (under the ^law 
as it stood then) ashed for sancUon to prosecute under sec. 
211. The Deputy Commissioner, ^thereupon, vdthout with- 
drawing the case to his own tile, referred the matter for 
inquiry and report to the 9nd Extra Assistant Commissioner • 
who, after recording evidence in the case, reported it to be 
one of a dvil nature. The Deputy Commisdoner on* this 
again referred the case for inquiry and report to the SrcL 
Extra Assistant Commissioner, who submitted a report that 
sanction ought to be granted. On receipt of this the Deputy 
Commi^oner, without withdrawing the case from the file of 
the 1st Extra Asdstant Commissioner, proceeded to dispose 
of the case by dismissing the complaiqt imder sec. 903, Cr. 
P. C, and granted sanction to proscute the pditioner under 
sec. 211, I. P. C. The case ultimately came before the High 
Court in its revisional furisdiction, it was hdd that the Deputy 
Commisdoner had no power to peisf an order of dismissal 
under sec. 903, C^. P. C, in a case which he had tranderred 
to the 1st Extra Assistant Cemmisdoner, and which was at 
the time pending in the Court of the latter, nor to grant 
sanction under these circumstances. The rule was made 
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absolute on the ground "that no final order has yet been 
made by the Magistrate In whose file the complaint was 
pending, and who alone had furisdiction to make such order in 
the case." 

337. Thus when a District Magistrate transfers a case 
for trial to a Deputy Magistrate he ceases to .have furisdiclion 
in the case and so long as the transfer is in force he cannot 
take any farther steps unless the case is withdrawn to his 
file. See edapdy SfieikB v. R, (1900) L L R. S7 CaL 979 ; 
Amrit Majfii v. IL, (1919) L L R. 46 CaL 854 ; Ajab Lai 
Kbirbec v. /2, (1905) 1. L R. 33 Cal. 783 and RadSabuttav 
Roj V. Benode Behari Cbatterjee, (1903) L L. R. 30 CaL 449. 



CHAPTER Xm. 


Bar ta Prosacation.— Stay af Procaadings. 

338. In this Chapter it Is proposed to discuss whether 
the pendency of a dvll suit is h bar to a prosecution under 
see. 188 or see. 811 L P. C ; and whether an order under' 
see. 850 Cr. P. C, is a bar to prosecution under those 
sections and whether previous acquittal for. want of a complaint 
is also a bar. 

a 

A. Whether the pendency of civil suit is a bar to 
prosecuHon under sec. 188 or sec. 81 1 L P. C. 

339. There is no law that the pendepcy of a civil suit 
is a bar to the prosecution. It is a questton of propriety. 

In the case of Gopal C/iandra 'Cdakraborti v. R, (1989) 
33 C W. N. 989, it was held that "no fiatd and /qst , 
rule can be laid doum and tbat eac6 case must be decld-^ 
ed upon its own facts." , 

The following passage is quoted from the above ruling x— ^ 

"Even if some or all of the matters materially In issue 
are the same that in itself cannot be a reason for staying the 
criminal proceedings s Bcojobasbi v. /?., (1906) 13 C. W. N. 
398b There proceedings had been taken under sec. 476^ 
Cr. P. C, and accused tiled to stifle them by filing a dvil 
sui^ and no stay was allowed. So nd stay was granted in^ 
Rttf Kumati v. Bama Sundari, (1896) I. L. R. 83 Cal. 610^ 
a case where the proceedings related to an infury of an 
essenHally personal nature under sec. 4^, of the nature of 
a private prosecution, and even there the subsequent filing of 
a dvil suit by the accused relating to the same subfed-matter 
was not allowed as good cause for a stay. It was there 
pointed out. that If the stay were granted the dvil proceedings 

38 
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would be dragged out, and the decision would not eiffect 
the action of the Magistrate vdio must decide on the accused's 
crhninalitv for himself. It was also said that the dbiciefion 
to stay or not should ordinarily be left to the Magistrate. 
Ghose, U says, at page 620: '1 am not myself prepared to 
say that as a general rule a proceeding in a ^ Criminal Court 
should be stayed pending the decision of a dvil suit in 
cegard to the same subiect>matter : but what 1 think I might 
properly say is that ordinarffs it is not desirable, if the 
parties to the two proceedings are substantially the same, and 
the prdsecutldn before the Magistrate is not a private pnse- 
cation, and the issues in the two Courts are substanHatly 
idenHcal, that both cases should go on at one and the same 
time.’ So in ’JaSangir v. Framji, (1928) 30 Bom. L R. 
962: s. c. 29 Cr. L..I. 153, another case of defamation, it 
was ,said that the test seems to be wbetber tbe prosecuticm 
is public or private. .Where It is public, the Court as a rule in 
the exercise of its inheivnt furisdidion, would not stay criminal 
proceedings, where it whs private (as in that case) there 
.would not be the same reluctance of the Court to interfere.” 

**rhe petitioners have relied on Lacus v. Official Assignee, 
(1914) 24 C W. N. 418, where Jenkins, C J., said : Though 
gp invariable rule can be laid down, it is ordinarily undesir- 
able to institute criminal proceedings until ddcrmination of 
dvil proceedings in which the same issues are involved. It 
is too well-known to need elaboration that criminal proceed- 
ings lead themselves to the unscrupulous application of im- 
proper pressure with a view to influendng the course of the 
dvil proceedings, and beyond that there is the mischief, 
illustrated by this case, of criminal proceedings being instituted 
with an imperfed appreciation of the facts where they have 
not been ascertained in«the more searching investigation of a 
Civil Court.’ While agreeing generally «rith the views there 
e x press e d, we must not forget that thatcaM was one where the 
penal sections of the insolvency law had been invoked against 
the Iniolvent— much more in the nature of a private proseeu- 
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Hon, and much more* open to the suggesUon of improper 
pressure on behalf of the creditors. So if t6e object of tbe 
ceiminal proceedings be in reaiits to prejudice tbe trial 
of the civit suit or coerce acatsed to a compromise tbe 
Magistrate sball as a general rule postpone the inquiry : 
A R. S P. Subramanian Cbetls, (1908) 8 Weir, 415. Then 
of other cases referred to, they are mostly of a particular 
class to which particular considerations would apply, relating 
to documents forming the batis of attack of defence in 
suits, where the other party says they are forgeries or fraudu- 
lently obtained or the like and the criminal proceedings on 
that cannot have been stayed : See &isi Bbusan v. it, (1910) 

1. L R. 38 Cal. 106 ; Janfd Das v. R, (1988) 83 Cr. Li, 
595 ; Goberdbone v. Iswar Cfytndra, (1900) 5 C. W. N. 44 i 
Arma Ajyar v. /?., (1906) I. L R. 30 Mad. 886, and Ram 
Cbaran v. R^ (1906) 5 C L ). g33. where however there 
was no appearance to show cause. In Debt Mabto w. R, 
(1916) 80 C. W. N. 1116, a stay was ordered for proceedings 
under sections 193 and 809, L P. C., pendinf; an appeal 
against an order of the Civil Court revoking a successfon 
certificate on the ground that appellant was not rdated td 
deceased : in this case also no cause was shown. Then there 
may be cases where the proper course may be to dcpedite 
ddl proceeeings where a question of fad involved therein *fB 
also raised in criminal proceedings : Raj Kumar v. R, (1980) 

I. L R. 43 AIL 180.” 

In the case of Jagannatb v. Rajagopaiebari, (1931) 
33 Cr. L. I. 147 : s. c. 135 I. C 513 (Pat), it has been hdd 
that whether a Deputy Commissioner ads in his Revenue or 
Magesterical capadty, sec 475-B, Cr. P. C., only empowers 
him as a superior Court to direct the withdrawal of a com- 
plaint which the subordinate Court^might have made under- 
sec. 476. He has no power to stay criminal proceedings * 
until the disposal of a dvil suit An order to j/sj criminal 
proceedings cannoi be passed in an appeal from a com- 
plaint wbicb bos been actually made b^ a subordinaie 
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tetrenue autSorify to a competent Magistrate and w6idi 
U being investigated by tbe latter. T6e powers of a 
District 'Magistrate under sec. 17, Cr. P. C, rdate to iHe 
distribution of tSe business among Subordinate Magistrates. 
Tfk said section does not empower a District Magistrate 
to stay proceedings in a Criminal Court 

340. There may be eases where slay at criminal pro- 
ceedinss pending a chrll suit concerning the same matter was 
cbn^ered desirabie. See Jadu Lai v. Lowis, (1907) 11 
C W. N. 71S : s. c. L L R. 34 Cal. 848^ and Asrabuddin 
Saritarj. Katidayai MuItiH, (1914' 19 C W. N. 185. 

341. The ot^ed of ' a prosecution would be to dndicaie 
public justice and it is not desirable that the accused should 
be hampered jp the prosecuhon of the suit But it is a 
different thing when a criminal Court after inqidry has held 
that there are grotmds for. instituting criminal proceedings 
agahM an individual. It would not advance the cause of justice 
to slay ib hand indefipitely or at any rat^ posdUy for some 
years, because that individual has filed a cMl suit See Jadu 
Lai V. Lowis, (1907) 11 C W. N. 718; s. a L L R. 34 (>J. 

As held in the case of Hem CSandra v. Ahil B^ti, 
(1906) t- L R. 35 Cat 909^ when on the evidence in a case, 
the Court h' of opinion that it Is in the highest degree desirable 
tiltai the Inquiry should be conducted both In the interesb of 
justioe ca well as of the accused and of all the parties con* 
cmjed as speedily as possible, the High Court would not be 
.■)usfffied in staidng proceedings, merely because a dvil appeal 
from the judgment. out of which the criminal proceedings were 
. initiated, is pending in* the High Court. See also In re Bal 
.Gangadbar Tilak, (1908) L L. R. 96 Bom. 785. 

. The Lahore High Court in the case of Lorind Singb v. R, 
<(1930) 31 Cr. L ). 1053 : s. c. A. LR. 1930 Lah. 808; observed 
that , “the rule that criminal proceedings should not be started 
'whien the ■ same question b also involved in a pending dvll 
litigation b not a rule of law but a rule dictated by prudence 
'aiid. .iiH»p(fiicafion must depend on tlie merib of each case.” ■ 
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Whether an order under sec. 850 P. C, is a 
bar to proaecuUon under sec. 188 or 811 1. P. C 
348. Section 850 of the Code of Criminal Procedure 
provides for compensation to be paid br the complainant or 
informant vdien his complaint or information is found to be 
false, fitrolous or vexatious 

There Wja a* conflict of decisions as to whether an order 
for a prosecution under sec. 811, should be made when the 
complainant has been directed to pay compensation. 

343. The Calcutta Hish Court, in SSib Natfi v. 

Sarat Qiunder Sariiar, (1895) I. L. R. 88 Cal. 586, held that 
to sancfion or direct prosecutton, and also to proceed to 
award compensaflon under sec. 560 ‘(now sec. 850) is an 
impropee exercise of Magistrate’s discretion. .By such an acHon 
the loint Mai^strate was, in point of fact, pr^udging the issue 
of the charge which he was subnsitting for trial 

344. In Badiu Lai v. Jagdam Safiai, (1898) L* L R. 
86 Cal 181, it was pointed out that alrfK>ugh it was not itte^^l 
to award compensaflon to the accused as well as to direct 
'prosecution of the complainant for bringing a false charge, 
fet a Magistrate who adopts ttie two courses simuiianeoudy, 
exercises his discretion impeopetisi. 

345. In Lalji Had v. R, (1917) 80 Cr. L J. 886 : s. c. 
49 I C. 850 (Pat), the Magistrate^ while disposing of a criminal 
case before him, ordered the complainant to pay Rs. 100 as 
compensaflon to the accused under sec. 850 Cr. P. C Three 
weeks after the disposal of the case, the Magistrate passed an 
order directing the issue of notice upon the complainant to show 
cause why he should not be prosecuted' for an offence under 
sec. 811, 1 P. C. It was held thatinthe circumstances of the case., 
the order was not proper and would not be fustifled in the 
exercise of sound judidal discretion..^ The High Court says^ 
’‘No doubl no hard and fast rule can be deduced from the * 
sections In the Code of Criminal Procedure as to whether the 
Court would or would not be justified in the exercise of a 
sound iudldal dscreUon to direct the prosecution under sec. 
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81 1, lone after tbe conclusion of the trid before IL It depends, 
in my ofrinion, upon the circumstances of each case whether 
the Matfstrate’s order is a proper one or not.” 

546. In Adiftkan v. Atagan, (1897) L L R. 81 Mad. 
857, it was held that there is nothing illeyd in awarding 
compensation as well as direcHny the prosecution under secs. 
811 and 195 L P. C, at one and the same time. The Hiyh 
Court observed, "The sanction to prosecute for making a false 
charge is granted (now a 'compldnt' is made), on the grounds 
of public policy for an offence against pubtic iuslice. The 
compen^tion is granted partly in order to deter complainants 
from making vexatious and frivolous complaints, and partly in 
order to compensate the accused for the trouble and expense 
to which he has . been put by reason of the false complaint. 
We can see no. ground in law or reason why compensation 
should not be granted in a c;ue in which the Me^istrate also 
ifireefi a prosecution for malting a false charge.” 

In this case the orders for prosecution and compensation 
were passed simultaneously showing that the Magistrate intended 
to take both the actions when the trial was finished. 

* ^7. The point has been set at rest by the amendment 

of the section 250 by Act XVIlIof 1925; for the sub-sec. (8Q 
enacts “No person who has hoon dirooted to pay compensation 
ttfidor this section shaii, by mason of such order, be exempted 
from any civil or criminal liability in rospoct of the complaint 
made or information given by hini : 

Provided that any amount paid to an accused person under this 
section shaii be taken into account in awarding oomponsation lib ouch 
person in any subsequent civii suit relating to the same matter.’* 

Thus H is ciear that there is no bar lo the prosecution 
of tile complainant or informant under sec 182 or sec 211, 
1. P. C, when an order for compensation has been passed 
under sec. 250, Cr. P. C 

C - Absence of a complaint is a bar to prosecution. 

548. Under the former law want of sanction did not 
necessarily go at the root of the case. Now want of 
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oomi^aint tabes away the jurisdiction of the Court and it 
is not competent to try the case. 

In the case of T: SatSi Reddy v. R, (19S9) 31 CT. L J. 
1060 : s. c. A. L R. 1930 Rang. 153, it was held that the 
want of a comptaint for a particotar offence is qtdte a 
(Afferent tldnc fr 9 m an error, omission or irregutarit? in the 
compldnL It affects the jurisdiction of the Court and the 
legality of the trial and is not curable by sec 537, O’. 
P. C Therefore, an order for prosecution under sec 476, 
Cr. P. C., cannot mahe up for the absence of a formal compkdnt 
if there is no statement in the order for prosecution that 
the accused has committed the offence for which he is to jje 
prosecuted. See ante HH S2S to SS6. 

In the above case it was further held that ar complaint merely 
quoting sec 193, I. P. C, but alleging . fabrication of false 
e^ridenoe without any allegations of having given false eridence 
can in no sense be deemed to be a cqmplaint for an offence 

of intentionally giving false eiridence. Ste ante, 216, p. 158. 

• 

D. —Previous acquittal for want of a complaint is no bar. 

* 

349. In this connection the case of Fafdr Mafiomed 
V. R^ (1926) 27 Cr. L. ). 1105 : s. c. 97 I. C 417, .is an 
important one. In that case one Sahibdino filed ^a 

complaint under sec. 182 read with sec 109, I. P. C, to 

the Sub>I^vlrional Magistrate. In It he alleged that Pahir 
Mahomed, at the instigation of three other persons (named 
in the petition) had made a false report to the Police The 
report implicated Sahibdino and others in a case of theft 
and house-breaUng. ' 

The Sub-lXrisIonal Magistrate, conricied Pahir Mahomed 
and others. On appeal the Sessions Judge reversed the 
convictions and acquitted them oi^ the ground that the 

compl^t should have been instituted not by Sahibdino 
but m required by sec 195, Cr. P. C 

Thereafter the Sub-Inspector of Police filed a complaint 
under secs. 211 and 18!^ L P. C, to the Magistrate who 
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teued processes against Paldr Mahomed and others under 
sec. Sll, L P. C Subsequently the case was transferred to 
another Magistrate, before him Pabir Mahomed pleaded sec. 
409, Cr. P. C, In bar of his trial The Magistrate, however, 
declined to consider the plea on the ground that he' had no 
power to do so. 

PaUr Mahomed moved the Sind Judicial Commlsrionet^s 
Cqurt to quash the proceedings before the Magistrate. 

In this case Tyaiql A. I C, said, "The dedrion of this 

matim rests upon the construction of sec. 403 of the 
Criminal* Procedure Code. The principle underlying that 
scfijion is clear : no pmon should be tried twice for the 
same offence. It is involved that there should have been 
a first trial and then an attempt at a second trial ; the 
second trial is barred, if the two are identical in certain . 
respec^ The section may, < therefore, be considered in 
regard to the particulars . laid down with reference to the 

identity of the first and second trials respectively. Unless 
file requirements of the law in regard to both trials are 

ssdsQed the section does not come into operation, and the 
second trial is not barred." 

"(A).. As to the first trial sec. 403 (1) requires (I adhere 
to the worcfing of the section) : — 

(а) a person who has been tried for an offence ; 

(б) by a Court of competent {uristficHon ; 

(d convicfion or acquittal of such an offence." 

"The explanation to the section specifies four classes 

of orders which do not operate as acquittals, : 

(1) dismissal of a complaint ; 

(iO stopiring of proceeding under sea S49 ; 

(iiO the discharge of the accused ; 

(iv) any entry made upon a charge under sec. ^4 ; 

.(</) such conviction or acquittal renufining in force." 

With regard to file second trial it is reqidred as 
a . general rule that it must be for the same offence, as the 
first trial but in fills regard two sets of provisions are mari e r 
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the first of which have the effect of exiendins the t>ar, and 
the second of restricting it : — 

(1) the second trial will be barred notwithstanding that 
it b for a different offence, provided 

(а) it b on flie same facb as the first trial, and 

(б) the charge on the second trial satisfies either of the 
foUo^iring two coAdifions : — 

(/) the charge on the second trial might under sec. S36 of 
the Cr. P. C, have been made on the facts at the first trial, or 
Ui) it refers to an offence for which he might under sec. 
837 of the Cr. P. C., have been convicted at the .first trial 
(8) On the other hand if the second trial com« under 
any of the following descriptions, it is not* barred : — «**' 

(a) if it b for a dbtinct offence for which a M^parate 
ctuurge might have been made against him *on the first trial 
imder sec. 835 (1) : 

ib) when the charge on the trial for an act causing c<»nse> 
quences, and the charge on the second trial te for a different 
offence from that in the first trial, sych different offence being 
onisfituted by the s^d act together with ib consequence^ 
provided that the consequences had not happened or were* 
not known to the Court to have happened at the time when 
he was convicted Qn the first trial) ; * 

(c) if it b for an offence otiier than that in the first triiii 
though constituted by the same ads, provided that the Court 
of the first trial was not competent to try the offence charged 
at the second trial” 

”ln order that sec. 403 should come into operafion each 
of the two trfab must satbfy the conditiqns above laid down 
for it respecfively.” 

"In the present case the applicant (vriio contends that the 
requiremenb of sec 403 are satisfied and prays that the 
second trial be stayed) was on the first'trial charged with three 
others under sec. 188, read ^)rith sec. 109 of the Indian 
Penal Code. The second trial is on a charge under secs. 811 
and 188. The prindpal charge at the first trial was under sec. 

33 
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198 of the Indian Penal Code for givins false informafion 
with intent to cause a pubQc serrant to use his lawful power 
to the injuTY of another person. The principal charge on the 
second trial is under sec 211 for falsely charging another 
person with ha^g committed an offence knowing that there is 
no fust or lawful ground for the charge." 

"The que»tion that arises vrith reference to the first trial is 
whether the accused was tried and acquitted by a Cdurt of 
competent iurisdiction. Section 195 of the Cr. P. C, lays down 
that no Court shall take cognisance of an offence punishable 
under sec. 188 of the Indian Penal Code except on the com- 
pUdnt fn writing of the public servant concerned or some other 
"public servant to whom he is subordinate. This requirement 
of sec 195 was not satisfied at the first trial. Can it be 
deemed that the* accused ‘iu» once been tried by a Court of 
competent jurisdicfian and acquitted of such offence^' for the 
purposes of sec. 403?” 

"It is necessjury to refer further to the proceedings at the 
first trial It does not appear whether the Ma^strate’s attention 
was drawn to sec 195 of the Cr. P. C In any case he 
• proceeded with the trial, and convicted the appellant and the 
other accused.. Then there we» an appeal to the Court of 
Sesrion, at which the public prosecutor did not oppose the 
{pversal of the conviction. The learned Sessions Judge held 
that it was impossible to uphold the convicHons dther on the 
merits or on the technical grounds. He referred first to the 
neglect of the provirions of sec 195, also to the erroneous 
procedure followed in other respects, and then going on 
expresriy to deal with 'the merits of the case’ he referred 
to the nature and effect of the evidence. The final portion of 
Ms order was thus worded : *1 allow this appeal and reverse 
the convictions and sentences. The appellants who are on bail 
are dbehaitged". «- 

*1t is not easy to determine the effect of these proceecSngs 
:in reference to sec 403. Rrst as to the procedure followed 
by the Magistrate It is dear that sec*1195 ought to have 
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prevented him from tabinf cognizance of the complabiL The 
order that he ought to have made is indicated by sec 901, 
wMch reqidres the complaint to be returned. It is true that 
sec. 201 contemplates that there should be another Court that 
is competent to take cognizance ; and as in the case we are 
considering no Court was authorised to take cognizance, an 
endorsement exactlf in accordance with sec 201 would have 
been inappropriate. Had the Magistrate returned the complaint 
with an endorsement that it should be presented by the proper 
person in compliance with sec. 195 his order would have 
followed the analogy of sec. 901." , 

*1rhe learned Magistrate, in any case acted in contravention 
of see 195. Ultimately he convicted the accused. On appeal,** 
the Sessions Court’s powers are laid down, in sec 493 ; 
appeals from convictions are dealt with in cl. (b) of sec 493; 
that clause empowers the Appellate Pourt amongst other things 
to order a re<trial by a Court of competent lurisdictibn. 
Though there is no provision in cl.*, (b) more closely 
approaching the requirements of Uie present case, even , 
this provision could not have been applicable. But under cl. 
(c) the Sesdons Court could presumably have altered the order 
info one returning the complaint” 

"Had either the learned Magistrate or Sessions Judge followed 
the course indicated above, and had the complaint been " 
returned, there is no doubt that there could not have been said 
to have been any first trial under sec 403, barring a second triat" 
"On the other hand it is equally clear that the Magistrate 
had initially Jurisdiction to consider whether the -requirement; 
of sec 195 were satisfied; and doing so be would have had 
Jurisdiction to make the order (however erroneous that order 
might in any particular case be) that the comphdnt satisfied 
the requirements of sec 195. In other words the Magistrate 
before whom the complaint is presented, has Jurisdiction 
initially to determine whether the complaint is or is not 
presented by the proper person specified in sec. 195. It Is 
conceivable that in some cases this question may be doubtful 
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The Maffblrale would be a Cofirt of compeient furisdicHon 
to determine this question and on appeal the Sessions Court 
would have furisdicHon to determine whether the quesHon 
had been corredlY decided by the Magistrate." 

"The courses actuallY followed by both the Maqistraie 
and the Sessions fudqe were, as I have already piMnted 
out, quite dffierent.” * 

iThere is^ however, a further diliicuItY in oonnecHon 
^h the first trial. The learned Sesrions Judge proceeded 

stated before to consider the case on the merits, (a) 
Had he any .furisdicHon to consider the merits ? (b) In 
any ease as he considered the formal defect of sec. 195 
^rid hdd on that point in favour of the accused, can the 
effect of Ms fudgment be deemed to be an acquittal under 
sec. 403, or must it be taken to have no more eff^ than an 
order that the complaint bq returned for presentaHon by the 
ptopee person in compliance wHh sec. 195 7 Ct. Ultl&uddin 
V. R, f1909) I. L R. 3/ AH. 317 : s. c 9 Cr. L J. 526. Both 
aspects of the question .depend on a consMerafion of the 
provisions of the Cr. P. C., already referred to, and on those 
*of sec 537. Under the laHer secHon (omHting the words not 
now relevant) ‘no finding, sentence or order passed by a Court 
of competent furisdicHon shall be reversed or altered on appeal, 
Bn account of any error, omission or irregularity in the complaint, 
order, fudgmeni or other proceedings before or during trial, 
unless such error, omission, or irregularity has in fact occasioned 
a failure of fusHce." 

"It was pressed upon us that the fudgment of the Sesrions 
Court must be taken do have proceeded on sec. 537.” 

"As against this it is argued that the learned fudge did 
not in terms hold that the obfecHon on behalf of the accused 
under sec. 195 was- an irregularity in the complaint which 
in fact had not occasioned a faflure of fustice. In so far as 
this last argument is an oMecHon merely to the form of the 
words in which the fudgment is couched, I am wfUlhg to put 
it aside. A Court may consider that there are two obfecHons 
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to latdng a ^ew adverse to one of the parHes^ and that 
though the one ol^ectton does not arbe unless the other is 
fleeted, each is a valid and proper oblecHon. The learned 
Judge might have considered first that the objection on behalf 
of the accused under sec. 195 was valid, but that he would 
assume that it was not valid and proceed to consider the 
case on the meMis ; and that on the merits, too, the accused 
should be acquitted.” 

“It is clear that the interpretation of the learned Sesskftis 
Judge^s Judgment which the applicant puts forward is t}iat it 
is a decision on two points in the alternative, . and ^we are 
ashed to omit from considerafion one alternative, the techirical 
one, and to consider only the other alternative, his dedSiSR 
on the meriis. But the difficulty in so , acting is that the 
omis^on of the technical alternative, if I may so call it, leaves 
the complete hiatus in the qther alternative. In order to 
acquire jurisdiction to consider the merits was necessary for 
the learned Sessions Judge not only t^ decide the technical 
alternative in a way contrary to that which he indicates,^ but 
it was necessary for him to dedde other questions of law 
and fact ; notably the questions, first, whether disregard clf 
sec. '195 was such an error, omission or irregularity, in the 
complaint, as is referred to in sec. 537 (a), secondly. Whether 
disregard of sec 195 prevents the Court from being deetnad 
a Court of competent jurisdiction, as these words are used 
in secs. 403 and 537 (o), or whether the said words refer to 
the character and status of the tribunal as in illustrations (f) and 
(9) to sec 483 ; cf. Ganapatfii Bfkttta v. R., (1911) I.L R. 
36 Mad. 308 ; s. c 14 Cr. L J. 814 : and, thirdly, whether 
or not a failure of justice had in fact been occasioned." 

"In conddering these questions what would have had to 
be decided was not merely whether the proceedings as tiiey 
had actually been conducted had Occasioned a failure of • 
justice betvreen the parties before the Cour^ but whether for 
the purpose of preventing injustice the proceedings should be 
accepted as proceedings not obnoxious to sec 195, P/>., 
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whether they should be deemed in effect to arise out of a 
complaint by the person enfitied to mahe such a comfriainL 
The unusual nature of these questions is obvious, Ciril Courts 
are^ no doubt, familiar with the notion that a riqht must be 
enforced primariiy at the instance of the person in whom it 
inheres ; but in cases cominq before the Criminal Courts the 
personality of the complainant is important only* in exceptional 
cases. But proceedings to which sec. 195 refers are amonq 
the* OKeptions, and the operation of sec. 403 in such cases 
mus^ necessarily, be complex and difficult ; sec. 403 itself does 
not refer to the identity of parlies in the first and second 
trials as a* necessary condition to the plea of autrefois acQuit { 
it refers only to the identity of the charges, in which respect 
it may be contrasted vrith the doctrine of res judicata in 
Qvil Procedure, an<l yet in the trial of the offences to which 
sec 195 refers, the personality of the complainant is a matter 
of primary importance ; unle% the proper compUdnant is 
before the Court, it is retired to desist from tabing coqniE- 
ance of the complaint.” 

“The difficulty in puttinq the correct interpretation of sec 
19f in connection with sec 403 is enhanced, first, by the fact 
that bee 403 omits to refer to the complainant ; it refers only 
to the identity of the charge, and the competence of the 
Cotyis ; and, secondly, by oversight of the fact that sec. 195 
though it forms a part of the Code of Procedure in reality 
contains a provision of the substantive law of crimes. For 
sec. 195 does not deal with the competency of the Courts, 
nor lay down which of several Courts shall in any particular 
matter have furisdiction ^ try the case ; and yet the language 
of sec. 195 is apt to these matters, and it forms part of the 
Chapter entitled 'of the iurisdiction of the Criminal Courts in 
inquires and trials.' Section 195 in reality lays down that 
'the offences therein referfed to (or rather the acts consfitut* 
ing those offences) shall not be deemed to be any offmioes 
at all, except on the compl^t to the persons or the Courts 
therein spedfied ; it enhances the connotation of those 
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offences and Hmite the scope of their definition. This limila- 
tion of the definition is brought about b? safing that no Court 
shall tabe cognisance of the offences unless this condifion, 
requme for initiation of proceedings is safisfied ; see the 
heading preceding sec. 190.*' 

"Some of the questions to which 1 referred a little wMIe 
ago are quesfidhs of law, others of fact The quesfion of 
law whether the Matfstrate had furisdiction to proceed >iidth 
the trial and whether the erroneous proceedings could be 
condoned under see. 537 has been variously answered by 
the Cburts. In R. v. Meng.f}caj Devidas, (19191 ^ I. P 657 : 
i. c. 83. Cr. L. I. 305, and GanapatHi BHatta v. R. (1 911j 
L L R. 36 Mad. 308 : s. c. 14 Cr. L 1. 214, it was Held 
that the Court had jurisdiction. The contrary view was 
taken in In re Samsudin, (1896) 1. L. R. 28 Bom. 711; R. 
V. Jiwan, (1914) L L. R. 37 All. .107 .- s.' c. 16 Cr. L J. 144, 
Jivram Danfxaii v. (1915) L L R. 40 Bom. 97 ; RatA NafS 
V. /?, (1925) 94 I. C. 897 : s. c. 27 tr. LI. 705 ; Banerjee 
V. Bipin BeBarj GBose, (1925) 30 C. W. N. 388 : s. c. 
87 Cr. L J. 751 , Umer-ud-din v. R., » 1909) I. L R. 31 AIL 
317 : s. c. 9 Cr. L I. 526. The Code has been materially 
altered since the decisions vrere given. But assuming that 
the teamed Judge could have condoned these erroneous 
proceedings, he has not purported to do so. NeiUier has 
he turned his attention to those questions of fad, which 
must be answered as a preliminary to the exercise of any 
such powers that he may be assumed to have." 

‘There is another ot^ection taken to the application of 
sec 403. As I stated before, in order'that that section may 
come into operation, both the first and the second trials must 
satisfy the conditions laid down in regard to each. Does 
the second trial conform to the requirements of sec. 403? 
It is not for the same offence inasmuch as the first trial was 
got a charge under sec 182; the second under sec. 211. 
But H is said that the second trial is on the same fads as 
the first and it satisfies both the alternatives with reference to 
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secs. 836 and 837. In regard to this p(Mnt also the same 
quesHon arises in a new shape. Did the Court wfafcfa heSd 
the first trial have jurisdlcfion to try the oSmice wliidi is the 
sulHect of the charge on the second trial, sec. 403, sub-sec (4X" 

‘^mmlng up, therefore, the position iS this-. 

"A M^istrate proceeds to take cognteance of an offence 

in drcumstances in which sec. 195 of ffie* Cr. P. C., lags 

dpwn that he shall not take cognizance of it On appeal 

the Sesrions Judge points out the Magistrate’s initial error In 

at all taking cognizance of the offence, and goes on to sar 

that even so; on the merits the accused ought not to have 

■ 

Jieen convicted. The decisions of the Court are not agreed 
as to whether the Sesrions Judge had power to condone the 
inifial error. The Sessions Judge does not purport to condone 
it, nor does ■ he address his mind to those questions which 
must admittedlY be considered before such power to condone 
(assuming that they extet) can be exercised. And now it is 
argued that the said proceedings before the Sesrions Court, 
vitL, the acquittal of the accused on the compbdnt of a person 
/lot authorised to present the complaint prevents the person 
authorised to do so from prosecuting the proceedings.” 

"It, seems to me clew that it would be contrary both to 
the spirit and the letter of sec. 403 to consider that further 
proceedings are barred in these circumstances.” 

350. Section 403 Cr. P. C, has iaid down when a previous 
acquittal or conviction is a bar. It runs as following: 

(1) "A person who has ones boon trisd by a Court of 
eompetont jurisdiction for an offonco and eonvictod or aequittsd 
of such offence shall, Vrhilo such conviction or acquittal remains 
In fdreo^ not bo liable to bo tried again for the same offonoe, 
nor on the same facts fdr any otbor offence for which a 
different charge from tijp one made against him might have 
boon made under see. 236, or for which bo miglit have boon 
ooavlctsd under sea 237. 

(2) A person acquitted or convietod of any offence nwy bo 
afisrwards tried for any distinct offence for wbieb a separsito 
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charse might have been made against him on the former trlai 
under eec. 235, eub-section (1). 

(3) A person convioted of any offence conetHuted 1^ any 
act causing consequences which, together with such act, cen- 
stitutad a different offence from that of which ho was convicted, 
may bo afterwards tried for such iast montionod offence, if the 
consequences haiT not happened, or wore not known to tho 
Court to have happened, at the time when he was convicted. 

(4) A person acquitted or convicted of any offence con-' 
stHuted iiy any acts may, notwithstanding such acquittal- or 
oogviction, be subsequently charged with, and tried for, any 
other offence constituted by the same acts which he may have , 
committed, if the Court by which ho was first triad was not 
compotent to try the offonco with which ha is subsequently 
charged. 

(5) Nothing in this soction shall affect the provisions of 

saetion 26 of the Ceneral Clauses Act, 1897, or section ite of 
this Code. • 

Explanation .— dismissal of a complaint, the stopping 
of proceedings under section 249, the disoharge of tho accused, 
or any entry made upon a charge under sea 273, is not an 
acquittal for the purposes of this section.” 

351. In Faidr Maimmed v. Kincaid, J. C. sjdd, "Now, 
here there is no complaint by a public servant as requireS 
by sec. 195. The compladnt of Sahibdino cannot be said to 
be an error, omission or irregularity in a complaint that was 
never made. Before the error, omisdon or irregularity in a 
complaint can be cured, the complaint must exist. As there 
b no complaint, sec 537 (a) does not ailply. The Magistrate’s 
trial was void ab inito and so, too, was any expression of 
opinion on the merits by the learned Sessions Judge. .As 
was observed by the Judges in Bapeejee v. Bipin BeBarj 
66ose, (30 C V. N. 382): ‘A verdict of acqtdttal is, no 
doubt, immune from challenge s^but it is only when an accused 
has been tried and acquitted of an offence that the immunity 
arises.’ Here, the accused. FaUr Mohamed, was undoubtedly 

34 
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acquitted, but he was never fried b? a Court of competent 
JurisdicHon." 

"He was indeed acquitted b? the Sesrions Judge because he 
could not be tried. He cannot, therefore, plead immunity now.” 
But in the case of Rajabali v. il930i 180 L C 448 : 
Ffeth Gompisint s« CL 38 Cr. L. J. 381 (Smd), where a Magis* 
«^*iita'^preSioiu trate dismissed an application under sec. 476, 

complaint waa re>* 

andvrace^- Ct. P. C, foT thC prosccuHon- of a person, 

ln|B icmanacQ oy 

but on appeal, the Appellate Court, purporting 
"" to act under sec 476>B, remanded the pro- 

ceedings to the Magistrate for further inquiry which resulted 
Jn_ a complaint being filed by the Magistrate and in the 
conricHon of the accused, it was held that though the order 
of the Appellate Court was illegal, the order of the 
Magistrate making mmplaint and the subsequent proceedings 
were not illegal inasmuch .as there is no provision in the 
Criminal Procedure Code which lays down that once a 

e 

Magistrate declines^ under sec. 476 of the Code to file a 
complidnt, he is functus • officio, or that a complaint subse- 
quently filed by him confers no jurisdiction on the trial Court 
lo deal with the person complained against. "It is hardly 
open to argument that a refusal by the Magistrate under 
sec. 476 of the Code to file a complaint against an accused 
person attracts the applicability of the doctrine of autrefois 
acquit enunciated by sec. 403 of the Code, or that it amounts 
to a judgment within the meaning of secs. 366 and 369 of 
the Code, which may not, therefore^ be subsequently reviewed." 
It b now well settled that every irregularity or illegality does 
not fpJO facto vlti&te a trial or call for the exercise of the 
powers of interference by the Appellate or Revbtonal Court. 

It would not be out of place to note here that there is no 
No bar In Pfosecuttng a Receiver when an offence 

referred to in sec. 195 Cr. P. C, b committed 
ta neMurr ^ him and no leave of the Qril Court b 
in^onEnecnS^ necessary before making a complaint against 

cd to In aoCo 1Q9 Cr* * . 

p. c. hinio 
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In the case of K&imc6cuid v. Devakaran, (1928) 115 
I. C 387: 1. L. R. 52 Bom. 898 : 30 Cr. L I. 465, 
it was pointed out that the leave of the Civil Court 
is not a condifion precedent to a Magistrate's taking 
cognisance of a complaint against a Receiver appointed 
by the Court A criminal offence by a Receiver would be 
clearly in respect of an act in excess of the authority of the 
Receiver appointed by a Qvil Court and the reason of the rule 
requiting leave of the Court before suing the Recover would 
not apply to a criminal prosecution against the Recdver _ for 
violation of the Criminal Law. Hence when^ any offence 
referred to in sec. 195 Cr. P. C, is committed by a Receiver, 
for such an offence, no leave of the Qvil Court is necessary* 
before making a complaint 
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, A. — ^Trlal.— DisqualillcaHon of some Courts in some 

553. As stated before when a false charge is made io 

the Police and on the police report the Magistrate directs the 

.prosecution of the informant, the offence is not committed in 
0 

or in relation to proceedings in Court and so does not come 
vrfihin sec. 195 *(1) (b), so as to require a complaint by the 
Court The Magistrate tabes cognisance of the offence on 
the police report and is therefore not disqualified to try the case 
in such cases. Karim BaikbsS'v. ^,(1904) 3 Cr. L J. 66 (Puni). 

353. But in those cases in which cognisance cannot be 
tafaen except on the contplaint of the Court or of the public 
^servant concerned the complaining Court or the public servant 
as the case may be, cannot tabe cognisance of the case nor 
try it himself. For, no one can be Judge in his own cause. 
Seefion 487 Cr. P. C, enacts Uiat (I) "Except as provided in 
secs. 480 (contempts in the view or presence of a civil, 
criminal or revenue Court) and 485 (refusal to answer 
questions or produce documents), no Judge of a Criminal Court 
or Magistrate, otfier tfkm a Judge of a Hig£ Court, sSatt 
trj any person for any offence referred to in sec. 195, 
w6en suc6 offend Is committed before bimseif or in con- 
tempt of bis autboriiy, or is brought under bis notice as 
sucb Judge or Magistral in tbe course of a fudidal 
proceeding." , 

“(2) Notbir.g in sec. 476 or sec. 489 sbaU prevent a 
Magistaie eagrowered to commit to tbe Court of Sessiw 
or Higb Court from bimself commiiHng any case to sucb 
Court." 
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The disqualification is restricted to the ludfie of a criminal 
Court or a Magistrate including a Presidency Magistrate but it 
does not extend to a ludye of the Hiyh Court. It is further 
restricted to an offence under sec 195 when such offence is 
committed before the Judge of the Criminal Court or the 
Magistrate or in contempt of his lawful authority or is brought 
under his notic^ as such Judge or Magistrate in the course 
of a Judidal proceeding. So, the prohibition is as to the trial 
and fs not extended to an inquiry. * * 

354. The prohibition in sec. 487 Cr. P. C., is a pei^nal 
prohibition. The mischief to be prevented is. that Jihe same 
person should not decide a matter which he may have already 
prejudged. (1887) I. L R. 1 Mad. 305: «. c 2 Weir 506. * * 

355. The words "such Judge" mean a "Judge of a Criminal 

Court” and does not mean a Judge of a Civil Court or a 
District Judge. See R v. Saraf Qkmdta Rakfiit, (1889) 1. L 
R. 16 CaL 766,771 (F. B). * , 

2(56. Section 556 of the Criminal Procedure Code lays 
down: "No Judge or Magistrate shgill, oxcept with the permission 
of the Court to which an appeai lies from his Court, try or 
commit for trial any case to or in which ho is a party, or 
personally interested, and no Judge or Magistrate shali hear an 
appeai from any jndgmont or order passed or made by hhnsolf.” 

** Explanation.— k Judge or Magistrate shaii not bo deemed 
a. party, or porsonaiiy interested, within the moaning of this 
section, to or In any case by reason only that he is a Municipal 
Commissioner or otherwise concerned therein in a public capacity, 
or by reason only that he has viewed the place in which an 
offence Is alleged to have been committed, or any other place 
in which any other transaction material to the case is alleged to 
have oeouired, and made an inquiry In connoction with the case. 

ILLUSTRATION. 

K as Collector, upon consideration of information furnished to him, 
diiccis the prosecution of B for a breach of the Excise Laws. A is 
dbcpraliged ftem trying this case as a Magistrate." 

The principle in the above , seefion is that Nemo debet esse 
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judex in propria sua causa. No one can be Judge in his 
own cause. 

357. In Sergeant v. Dale, L R. 2 Q. B. D. 558^ it was 
laid down that the law does not measure the amount of 
interest which a Judge possesses. If he has any interest to 
the decision of the question one way he is disqualified, no 
matter how small the interest may be. * 

^ 358. It was held in Ambika ^96 v. /i, (1926) L L. R. 
3 Pat. 450, that when a false complaint is made to a Magis> 
fratfr and the comphdnant is proceeded agdnst under sec. 211, 
Penal Code, with respect to the compkdnt, the Magistrate to 
,whom the complaint was made is not himself competent to 
inquire into the offenc<: under sec. 211, Penal Code. 

359. In i'aix Mubammad v. H, (1913) 14 Cr. L J. 385: 
s. c. 20 L C. 209 (Nag), a Forest Officer ashed the Deputy 
Comml^oner of the District, to administer a warning to the 
accusM for having* m^e a false report to that officer, and 
the Deputy Commissioner directed prosecufion of the a eg tsed 
under sec 182 I. P. C, on the ground that he was satisfied 
tt»t there was a clear case of a false report deliberately 
made. It was held that under the circ umstances , the Deputy 
Comm^oner was disqualifleii from hearing as District Magis* 
irate the accused’s appeal from a convtetion under sec 18% 
Indian Penal Code, inasmuch as sucb disqualiSaition iook 
awaj Sis jurisdicUon, and sucS defect coutd not be cured 
b^ consent or want of objection on die part of tfk accused. 

360. A Sessions Judge vriio makes a com plain t nnriff 

oi«.»iiific.tio» P- C, party to the proceed- 

Ot wtiafed in persuance of his complaint 
within the meaidng of sec 556, Cr. P. C, 
and is, therefore, disqualified from hearing an appfication to 
revise an order discharging the persons compidned a gainst 
See In re Mudkaya Andanasta, (1926) 99 L C 85 : s. c 28 
Cr. L J. 53 (Bom). 

261. In Sai V. R, (1926) L L R. 8 Lah. 49% the High 
Court pointed out that an accused is enfitled to a riarfsinn 
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from a Judge who approaches his case wiih an absolutely open 
mind. The order of the Sessions Judge in this case was set 
adde on the ground that he could not be allowed to be both 
complainant and Judge in the same case. 

Ttial.-**Procedure. 

368. Both secs. 188 and 911 are non->cognizable, both are 
bailable and both are non-compoundable. 

Praieeutlon under • 

■eea. m and sii,- Sec. 188 is a summons case and sec. 911 is a’ 

procedure. 

warrant case. In a case under sec 189, a 
summons and in a case under sec 91 1. a warrant shall ordi- 
narily be issued in the first instance; a case under sec 189 
is triable by a Presidency Magistrate dr a Magisirate of ilie 
first class ; if punishable with imprisonment for seven years 
and upwards, it is triable by a Court of Session, a Presidency 
Magistrate or a Magisirate of the first class; if the offence 
charged be cai^l^ or punishabte witli transportation for life, 
it is triable by a Court of Session. An •offence under sec. 189 
is friable summarily. • 

369-A. In the case of Tofaste! Noosein v. ff. C. Hunt, 
Summary Praee- ^*929) 34 C W. N. 556, the point arose' 
ouMiB^rtlMhof&ec whether a conation if vitiated by adopting 
summary procedure in a case in which an 
aummariiy. offence disclosed is not triable summarily. Iii 

this case the petitioner lodged an information with the Superin- 
tendent of Police that he and his mother had been unlawfully 
confined by a certain PoUce Officer and that money was 
extorted wrongly from them. The petitioner was tried summarily 
on a charge under sec 189 L P. C, and honvicted, it was held 
that the case against the petitioner was ordered to be retired. 
Cundng, J., observed, "**** The charge against the petitioner 
does fall under sec 911 I. P. C IJiis point was decided 
by the dedsion of a Full Bench of this Court in the 
case of Karim Baksfi v. il. L R. 17 Cal. 574, F. B.), 
where it was held that a person who sets the criminal law in 
moKon by maldng a false charge to the Police of a cognisable. 
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offence inslitates criminal proceedings within the meaning of 
sec Sll I. P. C. In this case the allegation ag^nst the 
petitioner is that he has made a false report to Mr. Hunt, the 
Superintendent of Police that certain persons had wrongfully 
confined him and his mother. Now, the wrongful confinement 
of the petitioner's mother would fall under sec 34S L P. C 
Sec. 34S admittedly is a cognisable offence. Therefore it is 
cipar that the present charge against the accused docs fall 
under sec 211 and that therefore he should not have been 
tried’ summarily." The High Court set aside the conviction and 
seniencci'and ordered a retrial. 

363. It has been noticed before that the two offences under 
sec 182 and sec 211 often overlap each other and the 
cognizance and the trial of one differ from those of the oilier. 
If in a particular case the facb do not bring home a charge 
under sec 211, but 'iustify a conriction under sec. 182, the 
question arises if there can be a conviction under the latter 
section when the trial was on a charge for the graver offence 
Section 238, Cr. P. C, provides that though not charged 
with a particular offence, an accused may be comricted of such 
offence provided the particulars proved constitute a complete 
minor offence- or reduce the offence to a minor offence The 
question is if an offence under sec 182 is a minor offence in 
Klation to sec. 211 vrithin the meaning of this section. 

364 In R V. KSubomal, (1914) 27 L C 132 : s. c 16 Cr. 

Trial for an (Sind), ithas been held that an offence 

under sec 211 L P. C., includes an offence 
aS^TnmmttM '* Under sec 182 L P. C, and therefore it is 
competent for the Magistrate to convict an accused under sec 
182, though the accused may be charged under sec 211 LP. C, 
(provided of course, that these are no bar to such conviction^ 
such as want of a compjiaint etc). 

365. When the offence comes under both secc 182 and 
fill* Ihe opinions of the High Courts differ as 

QpiBion dlifcn* 

to whether it is right to convict the accused 
under sec 182 L P. C, to the exclurion of sec 21! L P. C 
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366. The Bomba? High Court in R. v. Acjun, (1888) 
The Bombay HMh I- i- R- 7 Bom. 184, held that where a person 
spedticall? complains that another man Has 
committed cm offence, and does so falsel? with the obiect 
of causing injur? to that person, he is guilt? of maldng a false 
charge under sec, 811 1. P. C„ and not imder sec. 188 1. P. C. 
Itie accused in this case being convicted under sec 188^ the 
conviction was set adde and retrial was ordered. The sainp 
view was taken in Apaya Tatoba Munde v. R., (1913) 15 
Bom. L R. 574: s. c 14. Cr. L J. 491. 

.367. In Rfioidecam v. Heera Koltta, (1879) I. L. 5 Cal. 

Thr CHieotta iii«h brought a charge of theft- 

against Bhokleram at the* Police Thana. The 
Police after invesligaiion, reported the case lo be false. There- 
upon Bhohieram instituted before the Assistant Commissioner a 
charge under sec. 811. The Assistant Commissioner placed 
him on his trial on a charge under ,3ec.*189; and after a 
summar? trial convicted him. The High Court in its rcvisional 
JurisdicHon held that an offence urider sec. 811 includes. an 
offence under sec. 188; and there was no reason wh?, in a, 
case of this nature, proceedings should not be taken under either 
section, although it ma? be, that in cases of a more ^otts 
nature, tfie proper course would be to proceed under sec. 
<211 ; and pointed out that the case of Raffee Mahomed v. 
Abbas Khan. (1867). 8 W. R. Cr. 67, was such, a case ; and 
it could not be dealt with b? a Magistrate. 

These cases were followed bv R. v. Sarada Prosad 
Chatteqee, (1904) I. L R. 38 Cal. 180, in which the accused, 
a railwa? station-master, sent the following telegram to the 
Police ; —"A bag of padd? was stolen from m? goods-shed 
last night. Thief was caught. Please come, prosecute him." 

It was held ihal the case not being a serious one, it was quite 
legal to prosecute the accused under sec. 188 I. P. C. 

368. It ma? be stated here that in the case of Giridhari 
Nattt V. R, (1900) 5 C. V. N. 787, it was laid down that 
when a false charge of theft is made to the Police of a 
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cognisable ofFence^ the offence committed by the person 
mabinfi the fatse charge fails within the meaning of sec. 911 and 
not sec. 18S> Thb decision purports to follow the Fail Bench 
case of Karim BuksSa v. R, (1888) I. L R. 17 Cat 574. 

With the greatest respect to the Judges, it is submitted that 
tiie Full Bench onl? decided that a person who sets the 
criminal law in motion by making a false charge to the 
Police of a cognisable offence institutes a criminal proceeding 
vHthin the meaning of sec. 211 of the Indian Penal Code. 
Sec p. 48 ct seq. 

370. , The 'Patna fligh Court in Daroga Gape's faco 
^•Tjw Pam« Hish 1(1925) I. L R. 5 Pat. 33] said, "Every false 

‘ charge made to the Police is not necessarily 

an offence under •sec 21 1. If the intention to injure is absent, 
then the offence fails under sec. 182 and tfiere is no reason 
ir/?jr, if the prosecutor is unable or unwilling to prove 
intention, that is to say malice, Be sBould not be permitted 
to take a conviction under sec. iSg." 

Appli^ng the above mentioned principle the High Court 
observed in the above case that although the Sub<Divisional 
Magistrate vdll have no Jurisdiclion (in the parffcolar case) to 
take qognisahee of the offence under sec. 211, he will be 
competent to investigate the complaint as regards sec. 182, which 
cioes not require the complaint in writing of the Magistrate who 
took cognisance of the complaint. (See pp. 39 and 40). 

371. In a case reported in 7 Mad. H. C.R. (1872) App. 5, 
the defendant preferred a false charge of house-brealdng with 
intent to commit theft before the Police and the Village 
Magistrate. The Sub-Magistrate tried and conricted him of 
giving false information to a public servant under sec 182 
I. P. C The I^trict Magistrate referred the case to the High 
Court on the ground ^ that an offence under s^ 211 was 
committed, and that the Sub>Magistrate should have held a. preli- 
minary inquiry into the case instead of disposing of it himself. 

The High Court held that there was nothing illegal in the 
sentence itself. "The prisoner," the High Court said, "had 
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committed the offence of which he was convicted, and 
the Sub-Ma<^trate had jurisdiciion over iL It has been heid 
after much fon^deration, and after a full review of the 
difficulties fell elsewhere, that, wiiece tSe evidence discloses 
an offence of a graver character without We jurisdiction 
of We tribunal Wis Court mas Quasff We conviction 
and sentence for We minor offence, and direct a trial 
before a tribunal fiavin^ jurisdiction for We graver. It has 
also been repeatedly hdd that whether it witt do so or not is 
a question, not of law, but of expediencs on the facts' of 
thp particular case. The present seems to the' Court a case 
in which such interference is not expedient." 


37S. In IffttWu Goundan, (1924) 26* Cr. L |. 96S : sc. 87 

Takins •• C. 418 <Mad), tliai allhouQh an offence 

■c^ 2 u!°”daci"^ under sec 182 is coqtained in an offence 

"SSSS'MSi.innM under sec 211, ‘it is not correct to say that 
under aec. j«. Court tailing cosnisdnee of an offence 

under sec. 211, ipso facto tabes cdgnteancc of one under 
In proMcution 182 L P. C, ff tbcTC is uo comploint of 
^ pnvtom tbe public servant concerned, (vide sec 195. 

Stentlan of chn£ (/) (o) Ct. P. C). Thc essence of an offence 

te no’eomptaint!^ Under sec 182 is not thc falseness. of the 
information, as it is the essence of an offence under sec 211, 
but the contempt of the lawful authority of the public servant, 
and unless and until the public servant concerned chooses 
to move in the matter, the Court has no authority to do so 
suo motu, by whatever process it reaches that result ' It was 
held in this case that the proceedings from the time of the 
alteration of the charge were without * furisdiction and the 
Magistrate was directed to start again from the original charge 
sheet under sec 211 L P. C, if thc Police were siill prepared 
to proceed with the prosecution of that charge. 

373. It seems to be contrars to public polics and to 

/« the recognised principles of the administration 

pot aMcr eieefloii. Criminal Uw that when a charge has 

been launched which requires complaint by a particular 
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autliorily and that authority lias refused to complain, to hold 
that it is open to a complainant to alter his election, shift his 
tptnind and start a fresh charge on an 2 dtemative section 
which does not require compidnt. A useful test is to 
assume that the charge under sec 1S3 had been permitted 
to proceed to Judgment ; if it had resulted ^ a conviclioii 
which W2a subsequently set aside for want of complaint, 
then under sec 403 Cr. P. C, that fact would have been 
an answer to a subsequent charge under sec. Sll* The 
point may seem technical but a question of principle is 
involved, and,' however right the conviction may have been on 
the merits, it should be set aside. (See the observation of 
the High Court in 'Koiina Ram v. /?., (198S) S3 Cr. L. |. 
496 : s. c 68 I. C 3S (All). But see ante H 349 e/ seq. 

374. A converse, case arises where a petitioner makes a 
false charge to the Police* and tharoafter complains to the 
Court. If the Police Officer now makes a compkdnt of an 
offence under sec 182,‘can it be contended that the conviction 
on the complaint of the Police Officer bad as the facts justify 
,a prosecuffon under sec. Sll I. P. C, and that a complaint by 
a Court is necessary. 

373 . In Mala v. /?., (1918) 49 L C 98 : s. c. SO Cr. 
infomafion I** J. 1 14 : 17 A. L. ). 3S (All), the patitioncT 
on Ifao 1st August 1918, gave informa- 
Uon to the Police Officer that certain persons 
emwtatat iTf der had Committed flieft of his property. Two 
days after he made a complaint to the 
Maqisteate to the same effect The Police in their investiga- 
tion came to the cdnclurion ffiat the information was false. 
The Magbirate also called upon the Police for a report The 
Police reported that the compkdnt was false. Mula ashed for 
an opportunity to produpe his evidence. The Cburt allowed 
him to produce hb witnesses without summoning the accused. 
After examining hb witnesses the Magbtrate fixed a date and 
issued summons to the accused to appear. On the date fixed, 
the petitioner Mula and his witnesses did not appear : and 
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the Magistrate taking no evidence against the accused 
discharged him. Thereupon the Police Officer to whom the 
false information was given laid a complaint against Mula 
under scc> ISS. This was sent to a Second Class Magistraie 
for trial. He came lo the conclusion that Mula was triable 
only under sec ^11, and not under sec. 18Q, and that he 
had no power to try sucli an offence. He returned the record 
to the District Magistrate who relumed the record to hyn, 
pointing out that the offence of which the complaint was made 
was under sec* 183, and that he was bound lo try it. Against 
this order, the High Court was moved and it ‘was iield that 
the District Magistrate’s order was correct. 

It was argued before tlie High Court ' that the first part of 
sec 211 covets the offence of which a complainl was made. 
The High Court said, "This may or may not be correct, but 
one thing is certain and that is Uial sec. * 182 docs cover the 
case if the information given to the^Police Officer was false. 
* * II is a complaint of an offence* under sec. 182 of the 

Code to which sec 195, cl. 'a) of ihc Criminal Procedure Code 

applies. Clause (6) of that section has nothing lo do with tlic 

■ 

present case” 

This case was followed in /I. v. I.iafcfis6i, (1933) I. L. U. 
46 All. 43, where it was held that the fact that a Iverson who 
has made a false report to the Police has subsequeiitfy 
preferred a complaint in pari materia to a Magistrate, and 
thereby rendered himself liable lo prosecution under sec. 211 
I. P. C., (on the complainl of the Magistrate); is no bar to his 
being prosecuted under sec 182 I. P. C., in respect of the 
report made to the Police. But sec Chap. VII, IT 146, el secf. 

376. In R. V. Laks6man, (1893) Unrep. Cr. Cases, Bom., 
670, a false charge of the offence of theft was made to Police. 
The Magistrate tried it summarily treating il as falling under 
sec 182L It was held that if the information was false, then 
the offence committed was one punishable under sec. 211 
I. P. C., and such an offence was not triable summarily. The 
conviction and sentence were set aside. 
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377. In Ihe case of R. r. Atar Ali, (1884) L L R. 11 Cal. 
. Compounding the 79, Afar AH «ave information to the Police 
^“nM a&idTO that hls father was beintf wrongfull? conflned 

’falsi- by one Minut Ali, with a view to extort a 
Information. KabuHyat from him. The Police reported ihe 

case as false, and the District Ma^strate order^i his prosecution 
under sec. 311, 1. P. C, and made over the case for trial to 
a. Deputy Ma^^trate. Upon the hearing of such a charge, Atar 
Ali pleaded that he had compounded ihe ori^^nal charge laid 
by Kim against Minut AH, and that therefore the charge against 
him under sec. 311 could not lie. The Deputy Magistrate 
wifliout hearing any evidence dismissed the case, it was held 
that the fact that an offence alleged to have been committed 
has been compounded is no conclusive answer to a charge 
made against the prosecutor under sec. 311. The Deputy 
Magis)rate’s order was set a&idc and case was ordered to be 
proceeded with. * , 

B.— ‘Trial— AlteraHon in Conviction. 

a 

378. As observed before (see ante IT 106 et seg^ every 
IPraaeeuthm under offencc uifder sec. 311 comes within the word- 

HcCe 311 but convlc- 

tion under see. MB. ing of sec. 183 L P. C, and a person against 
whom ‘a case has been started under se& 311 can be convicted 
under sec. 183 1. P. C, (see sec. 338 Cr. P. C.), when there 
are suflBcient material and there is no bar to the prosecution. 
See ante IT 363 et seg. 

When, on a trial under sec. 311, the facts proved do not 
amount to an offence under that section, but disclose an 
offence under sec. I8& (o', it is the duty of the Magistrate to 
frame a diarge against the accused under the latter section 
and try him. See Tik Public Prosecutor v. Tbavastandi 
Tbevan, (1903) 4 L C 1039 ; s. c. 11 Cr. L 1. 154 ; 6 M. L. T. 175. 

r 

C— Trial. — Charge. 

379. A charge under sec 188 L P. C, with necessary 

sutm of ehofse alteration and addiUon as the place may 
under eee.UI lAC. should lUn tilUS ; 
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I, {name and oifi<x of Magistrate etc.) hereby charge 
YOU {name of tSe accused pason) as follows,— 

That YOU — on or about the — day (montH and ytw/^-al — 
gave to—iname of t6e public servant), a public servant, 
the following information namelY,— Cr/ff/e tfie information) 
intending therebYi to cause (or knowing it to be likely that you 
would thereby cause) the said public servant to do (or omit) 
something, to wit — which the said public servant ought not to. 
do (or omit) if the true state of facts were known by him for 
to use the lawful power of such public servant to the in}ury 
(or annoyance) of — and thereby committed an offeni% puni- 
shable under section 18S of the Indian Penal Code, cgid 
within my cognizance. 

And I hereby direct that you be tried on tfie said charge. 

380. In a charge under sec. S11, the 'specific nature of the 
211 , false charge should be slated as «lhe section 
'■**■*'• contemplates two distin^ offences. See /?. v. 

Nobofdsto 66ose, (1867) 8 W. R..Cr. 87, ante IT 55, p. 41. 
See also In re Kodangi, (1931) 33 Cr. L I. 173: s. c. A. I. R. 
1938 Mad. 84; sec p. 887. ' 

The charge may run as follows: — 

I, (name and office ot Magistrate etc.) hereby charge you 
(name of tfk accused) as follows : — 

That you — on or about the day of — at — with intent to 
cause infury to one — instituted (or caused to be instituted) 
criminal proceedings before ~ charging the s^d with having 
committed the offence of [or falsely charged the said — before — 
with having committed the offence of — knowing at the time 
that there was no fust or lawful ground for such proceeding 
(or charge^ against the said — ] and that you thereby committed 
an offence punishable under sec 811 ofcthe Indian Penal Code, 
and within my cognizance (or within the cognizance of the 
Court of Session, or the High CouriX 

And I hereby direct that you be tried by this Court for 
the Court of Session, or the High Court) on the said diarge. 
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381. In Poonit Singfi v. MadUo B6ot, (1886) L L R. 13 

One indieiment only Cal. 270, durinc the invesKttiHon of a theft 
Sm '^Swra'"irtainBt case by a Police Officer, Poonit Singh gave 
manypenom. information to a Police Officer in the 

course of which two persons (Chunder Koomar and Abdulla) 
were named in whose houses stolen proppriies would be 
discovered. The houses of those two [lersons were searched. 
Np properly was found, and the original case was reported 
to be false. Upon complaint the Deputy Magistrate found tliat 
. the .information was false and the accused was punished for 
two offences on two distinct charges under sec. 182 of the 
* Indian Penal Code, one in the matter of Chunder Koomar, and 
the other in that of Abdulla, and sentenced him to three 

months' imprisomnent under each head. If was held that 

although the informatipn related to two different persons, the 
accused could be charged with Iiaving made only one false 
statement, and punished, for one offence under sec. 182, and 
he was therefore crroheouslv* fried for two distinct offences. 
The fligli Court set asi<ic the conviction and sentence 

in the second case, vift., the case which was initiated 

on the complaint of Abdulla, and flic conviction and 
sentence in the case which was instituted on the complaint 
of Madho Bhot. gomasta/i of Chunder Koomar was ordered 
to stand. 

382. In 6opal KaSac v. ^., (1920) 22 Cr. L ). 333: s. c. 

One charse for 61 I. C. 61 (Cal), two persons, acting separately 

swe!r*by”*^^eraat and on different dates, gave similar information 

penoiM on different . • . ... 

dates iB wron«. to fhc Police charging a third person named 
Bonomali with being in possession of stolen properly. The 
l>olice. after inquiry, were able to do nothing further in 
connection with the properties that were found. A complaint 
was made by Bonomali > against these two persons and they 
were tried and convicted. 

The charge was that on a particular date both the 
eiocused falsely informed the Police against Bonomali charging 
him with reedving stolen properties and etc. 
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The HfSh Court held that the charge was wront, as in the 
Joint total It aiw charge the Magistrate "has charged both the 
'*'*^'* accused as if the? have accomplished the 

Impossible feat of giving of one information ; whereas, in 
fact, the? gave separate infonnations on different dates. He 
also ought not tp have tried the two accused together in 
respect of giving falM information. "If he was of opinion that 
one accused had abetted the other in respect of giving falsp 
informationi he might have tried them together, charging one 
with giving fjdse informaUon and the other with abetment, Init 
be. has not done that. He has charged the two men Jointl? srith 
one offence, whereas it is obvious the? ought to have bem 
separalel? tried and there ought to have been a separate charge 
against each in respect of the information given b? him.” 

363. If a person commits an offence under sea 188 or 


Sect, in or 211 
and sec. 125 or sec. 
194 or lee. 195 1. 
P. C.f'-lolBt trial. 


811, and he supports his false case b? false 
evidence he ma? be prosecuted under sec. 
188 or 811 as the *case ma? be and also 


under sec. 193 or 194 or 195 L P: C., as the case ma? Jbe. 


See sec 835 Cr. P. C. 

Illustration (/) to section 835' Cr. P. C, runs as follows ' 


A, with intent to came injury to B, falseljr accuses him of having 
committed an oiicnee, knowing that there is no just or iawfiii ground for 
such charge. On the trial, A gives hilse evidence against B, intending 
thereby to cause B to be convicted of a capitai offence, A may be 
separately charged with, and convicted of, offences under sections 211 and 
194 of the Indian Penal Code. 

384. In R. V. Ramfi Saiabacao, (1885) I. L R. 10 Bom. 

Chvse In the accused was chajrged in the altemaffvc 

■itemetive. effect that he on or about the 13th 

October 1888 at Nandarpada stated that he had seen V and 
M carr?Ing teab wood from the forest to N, range forest 
officer, and on 14th Februar?, 1885, hd stated on oath before 
the first dass Magistrate at Pen, at the trial of these ' persons 
that he did not see where the? had brought the wood from, 
and thereb? committed San offence under sec 188 or 
193 I. P. C 


36 
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This form of charge was held by the High Court to be 
bad in law, as bdng an alternadve charge in a form forbidden 
b^ sec. 233 Cr. P. C, which directs that for ever^ disHnct 
offence of which any person is charged, there shali be a 
separate charge. Nor could Uie accused be tried upon a 
eharge framed in the altemafive as in the form given in 
Schedule Y— XXVIII.— (4) Cr. P. C For, upon the facts alle^, 
_ thhib was no way of charing the accused with one distinct 
offence on the ground of self-contradicBon. He could not 
successfully be charged under sec 193 L P. C, on contradic- 
tbsy slatemdnis, because he only made one depodlioi\ in 
inAidli there were no discrepandes ; and, similarly, he could 
be charged undtf sec. 182, for he only once gave infor- 
mation to a public servant. 

‘i- • Ih this case at the trial, the accused admitted the truth of 
former of tliese statements and denied having made the 
•other. The Magistrate .was unable to find which of them was 
false; and convicted 'the accused, in the alternative, eifiier in 
the sec. 182 or 193 L P. 'C. 

, The High Court obseiyed that looking to sections 225, 232, 
atid ‘fSt Cr. P. C, the accused was "misled In Ms defence.” 
'FoF,::If the charge had been properly framed, he would have 
;.bbefi'-iiiBlled upon to plead under two heads of charge, as 
''sfibl>t^''ln illustration (/), to sec. 235 Cr. P. C, — one under 
..$^ ,18^ L P. C, emd one under sec 193. He would then 
naturally have pleaded not guilty to both, and prosecution 
^KpUtd-. fiave failed, not being aUe to prove which view of the 
.faf^.is ^ true one. Owing to the erroneous form of the charge, 
accused was "entangled in a logical snare^" to use the phrase 
Justice Jackson in R. v. Maihmed ■ Hoomajoon 
U874) 13 Beng. L R. 324. In his dilemma he naturally 
. 1 ^ 0 ^ tb^ lesser evil, and admitted, that the second statement 
j^<asj|;iie.^e one, thus rendering himself liable, to a sentence 
pjf ^ impifeonment undersea 182 L P. C^ in pr^terence 

if? seven years under sea 193. Under these ..draimsta- 

noes it was held that the accused was misled In his defence. 
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385, In R. V. Mugwan AHir, (1867) 8 V. R. Cr. 65, the 
offeiwM vnont prisoner burnt down a house of his own, and 

sec. 10 I. P, C-find 

•CG. siL then fabelv charged the complainant witti the 

oilenoe of burning ft. The Sessions fudge found the prisoner 
guni7 under sea 195 (fabrleaiing false evidence to procure 
convidion of off^pces punishable with transportation for fife or 
imprisonment for seven years or more), and sec. 211, and 
sentenced the prisoner under each of the sections. Hobhouse, 
U observedr "The act of burning of his house by the prisoner ' 
was causing of circumstance to exist within the meaning of 
sec. 192 and might therefore, be punishable in* certain cases 
under sec. 195, and with some other sections of tlie Penal 
Code, as in this case with sec* 436 I* P. C. But here (he 
firing of his house by prisoner was rimpiy, ii seems to me, a 
minor act on his part subortfinate to the mafor act of making. 
fhe false charge for fiie fact of tho burnt* liouse, was mani* 
festly intended to be used as eridence of the said charge^ and 
I thinfa; therefor^ that there should have been one finding and 
sentence under sec. 211, and that the finding and sentence 
under sec. 195 L P. C., must be set aside." 

Now, illustrafion (/) to sec. 235 be. P. C. (Act V of 1898),* 
makes it dear that the offender may be charged with and 
ooirricled of both the offences, and this ruling is no longer a 
law. (See ante IT 383, p. 28lX * 

The essentids of offences under secs. 182 and 211 are 
slated in IT 107, p. 80. 

D.—TtiaL— Evidence. 

. 387. In a ease under see 182, H & not necessary to 
Snef la- gmm prove malice and want of probable . cause. 
rndnii.p^c.. But in a case under sec. 211 these materials 
are necessary. See R v. RamdkmtteOt (1906) L L R. 31 
Bom. 904t see ante, T 119 ; Rag&jvendea v. Ka^inal6 
B6at, (1894) L L R. 19 Bom. 717, 725, see ante T 117 ; and 
Reagan Ktttii v. R, (1903) L L R. 26 Mad. 640 ; and ante 
.HIT 60 and 65. In these, cases it. was decided that the fact 
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that the informafion is proved to be false does not throw upon 
the accused that he knew or believed it to be false. 

388. In such criminal cases the prosecution is to make 
out a diShnct case agidnst the accused. In R. v. Noboicisio 
Gihse, (1867) 8 V. R. Cr. 87, It was pointed out that vriien 
a person Is charged vrith instituting a crinjinal proceeding 
with intent to cause infury, knowing that there was no just 
Of lawful ground for such proceeding, it is for the prosecufion 
to make out a dbtinci case against him : and not for the 
prisoner in the first instance to show that he had just or lawful 
groundsi 

389. In a sifit for malicious prosecution, in order to 
What u to fee enable the plaintiff to succeed he must prove, 

SrhiM and jneiu Srst, that he was innocent of the charge 

douB iMOMeutlon In ^ 

a Criniiiiai Cmitt. brought against him ; secondly, that the 
defendant acted without reasonable and probable cause in 
instituting the prosecution ; and tfiicdly, he must satisfy the 
Court that the defendant was actuated by feelings of malice 
in the course wliich he to6k. See Marts CSander Neogy 
V. NiMH Kanta Banerjeej (1901) I. L R. S8 CaL 591. 
Although this ruling is a chdl one, Ihe prindrfies equally 
apply Jo a case for false and malicious prosecufion in a 
Criminal Court. Sec the case tAR. v. Ramkeisbna, (1906) 5 
Cr. L. I. 105 : s. c I. L R. 31 Bom. 204, ante IT 119, p. 90. 

390i The fact that the infonnafibn given by the informant 
is shown to be false does not cast upon the parly who Is 
charged vrith an c^fence under sec 181^ the burden of 
showing that when he made it he bdleved It to be true, 
The prosecufion must make out that the cireumsiances were 
such that the only reasonable ihferenoewas that he must 
have known or bdleved it to be false. Gaya BarSai v. 
R, (1922) 69 L C 81 : » c. 23 Cr. L I. 641 (0). . 

Similariy, it was hdd that failure of a complainant to 

Fuioto to prove ^ fifing as the 

be InsHlution of a malidously false cas^ so as 
to sustain a charge of an offence under see. 
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Sll L P. C. See C6&edi Upad&sa v. R, (1923) 72 L C. 
76 : s. c. 24 Cr. L ). 316 (Pat). 

391. In Ali A6mad ▼. fl, (1921) 63 I. C. 327 : s. c. 22 
Cr. L ). 303 (Laid, the accused, a post peon, made a report 
to the superior officer Qiat he had been beaten and obstructed 
in the discharge ,of his duties b? a PatwarL During the 
course of inqiAles he withdrew the report, saying that it 
was false. Upon this he was diarged under sec. 182 I. P. Q., 
and convicted. At his trial the accused stated that Ms report 
was absolutely true and that he heul been induced by ‘the 
Sub-Inspector of Police to withdraw it. The High* Court held 
that sec. 182 was not at all applicable to the case. Moti 
Sagar, I., said : "It has been held in Faii6 KSan v. R, 35 
P. R. 1890 Cr., that 'it is not sufficient to find>for a conviction 
under this section that the accused person has td^en informa- 
tion which /Se did not believe to»be inte,*bul it is nece^aiy 
that it sbotild be found positivetsi ^ 
bdieved tfe infotmaUon to be falx/'Vasxe is no evidence 
in this case that the accused gave ’ the information knov^ihg 

it to be falsa The District Magistrate and the Tahsildar before 

* ^ 

whom ttie case was originally pending have both found that 
there was a dispute between the accused and Patwar^ and 
this lends support to the contention of the petitioner that 
he dkl not make an absolutdy false report. The accused 
can only be expected to show upon what facts wltMn his 
bnovriedge the InformaHon given was founded, but as again 
held in FdeS KSan v. he calainHj is not bound to 
show that the information given was In fact tnia” 

392. In the case of Rayan KutU v.’ R^ (1903) I. L R. 
26 Mad. 640 (see cmte, TT 60 and 65), a petition was 
presented with the obfect (as the H^h Court held from its 
terms} of bringing to knowledge of • the authorifies certain 
tnaiten regarding whfdi the peKUoner had received information, 
in order that fliere might not be repetition of an alleged 
tutoring of wit nesses, and not with the obfect that the authorl- 
fies should insfftue crinrinal proceedings, the Iffgh Court 
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hdd that no offence under sec. 911 was comtnfHed as the 
petition did not amount to a "charce" under sec 911. The 
Hish Court said, (p. 644), "There remains the question, whether 
we can, in exercise ofihe powers conferred bf sec 937 of the 
Code of Criminal Procedure, eon^d the accused of an offence under 
sec 189 of the Indian Penal Code. To constitut^an offence under 
that section it must be shown that the person giving the information 
htiew or believed it to be false or that the drcumstances in 
which the information was qivea were such that the 011I7 
. reas6nable inference is that the person givinq the information 
knew or belief it to be false. It cannot be said that this has 
*tim%"praved^b' present case The fact that 

fWMerattonto’dm information is shown to be false does not 
*<»■* “P®" ** charged vdth'an 

to be Mse. offen,ce under this section, the burden of 

showing that when iie made H he believed it to be true The 
prosecution must make put that the circumstances were such 
that the onl? reasonable inference was that he must have 
known or believed it to be false.” 

, 393. If there are drcumstances in the case from which the 
C^rt is of opinion that it is not unlikely that at the time the 
information was given the accused believed the information to 
be true the accused must be acquitted. 

In Brindaban v. R, (1919) 90 Cr. L J. 791 : s. c 53 1. C 
695 (0), proceedings were initiated against a person under 
sec. 189 for giving false information, of a threatened breach of 
a peace, it was held that as pointed out in R v. Rcunc6andea, 
(1906) L L R. 31 Bom. 904, it Is necessary for the prosecution - 
to prove not only the absence of a reinonable and . probable 
cause for giving the Information but a positive .knowledge' or- 
belief of the falsity of the information given. 

, In the case of U Htitk Gskjw v. R, (1996) L L. R. 5 Rang. 
96: s. c 98 Cr. L ). 433, 427, It was held that the wordings 
of sec. 169 does not prohibit the use of 
«a^miw‘na'3'er statements made to the Police in the course 
of an investigation at the . time when. the. 
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statement was made. For, the wordins of sec. 168 does not 
prohibit the use of statements made to the Police in 
the course of an investigation tinder Chapter XIV, in eases 
where the offence, which is the subfect-matter of the inquiry, 
was not under investigationaWha time when the statemant was 
made, and that, therefore, ifie provisions of sec f6S of tde 
Code cannot be read as prohibiting the use of staiemails, 
made to the Police in the course of the investigation of 
other offences, fai the proceedings under sec 476 of the Code 
in respect of alleged offences which were not under invesiiga> 
tion at the time when the statements to the Police wcqc made. 

s 

' So statements under sec. 161, Cr. P. C., if not inculpatory, , 
are admissible against an accused person charged uiuler 
sees. 188 or 811 I. P. C. . 

If oii information laid by 4 a criminal proceeding is started 
against B and in ffie course of investigatibn into that case A 
makes a statement to a Police Officer, in a subsequent prosecu* 
tion of A under secs. 193, 198 and 811, I. P. C, that statement 
is admbdble as evidence of the res gestce for which A is 
prosecuted. It is not excluded by sec 168 of the Criminal 
Procedure Code. See the case ‘of Jogesh Chandra v. 
Surendra Mohan. (1930) 35 C V. N. 83& 

In re Kodangi, (1931) 33 Cr. L j: 173: s. c. A. I. R. 19^ 
Mad. 84^ the appellant apparently was charged on two counts. 
nrsHy, he sent a false telegram to the IXstrict Superintendent 
of Police, Infomdng him that a murder had been committed 
by ggrfarfn persons ; and seccmdly, that during the investiga- 
tion under sec 174, Cr. P. he made a statement to the 
same effect as rffsclosed in ffie telegram. There was no proof 
that the appellant sent the incriminatory telegram, beyond the 
the Circle Inspector's statement that he confessed to so dcrfng. 
It was held by the High Court that* the prosecution cannot 
rely upon an admission made by an accused person, to the 

- . ■ Police without other proof and, even if it 

could so rdy, it would be bound to tahe 
^*"**^^ the adntissirm as a whole and slafements 
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made in the ooune of an InvesHgalion under Chapter XIV, 
Cr. P. C, are not “charges” as contemplated bg sec Sll 
L P. C Regarding the incriminating statement the High Cburt 
observed, “This statement is within the mischief of see. 95, 
Indian E^dence Act. and should not have been proved. No 
doubt it is one of the ridiculous annomalies involved in these 
sectional but the law is quite dear. Mr. Bewes (the PuUic 
Prosecutor for Crown) argues that the confesrion in sec. 95 
'must be a confession of the crime which the Police Offioer 
is • at the moment invesiigafing and otherwise it is provable, 
which is obvious common sense but unfortunatelY not layr. 
Section 95 is absolute. If A says to a Police Officer, I noBced 
B murdering X while*! was murdering Z, hb confession that he 
murdered 31 cannot be proved.” 

"No doubt the appdiant admib that he sent the telegram, 
but the prosecution bannot rely upon hb admission without 
other^ proof, and even if if could so rely, would be bound to 
take the admbdon as a whole. The appellant says that he b 
illiterate and ignorant of English, and what was telegraphed b 
not what he told the writer.” 

“Then it b sought to fortify the charge by prodng what 
the appellant said at the inquesL It has always been held fliaf 
statemenb made in the course of an invesfigaffon under 
Chapter XIV, Cr. P. C, are not “charges” as contemplated by 
sec. 911. Cf. Weir VoL 1, page 195, and Ramona Qoud v. 
R, (1906) I. L R. 31 Mad. 506.” As to whether stotemmib 
made in the course of an investigation under Chapter XIV, 
Cr. P. C, are "charges” or not, see ante^ 77, p, 57. 

s 

E.— Trial.“-Onoa, 

394 There b no presumption against the accused on 
iMMt fhe failure to protest agtfnst an 

to claim a trial of 

police foport. hfs case* 

In the Full Bench case of R v. ^am LaU, (1887) 1. L. R, 
14 CaL 707, 790, Norris, I, said, “Now It' does not at ail 
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follow that because a person has charged another to the 
Police with, sar, theft, and has not applied to a Magistrate 
to take cognizance of the charge after the Police have 
found it false, ' and in that sense has abandoned it, 
that he thereby admits that the cliarge was made with intent 
to injure, or that' it was made maliciously. He may have 
made the charge, as in this case, upon the information of a 
third person, and during the progress of the police invesiig4<, 
lion he may have satisfi^ himself that his informant was 
mistaken, and the cliarge. therefore, in the sense of being 
urftrue, false. Or again, having made the charge on Itls own 
responsibility, he may be satisfied after thf police investigalipn, 
that it is a case of mistaken identity, or that the person whom 
he had charged took the article, said to hjve been stolen 
under a bona fide claim of right.” • , 

‘therefore it by no means follows from the failure of 
a person to apply to a Magistrate to •take cognizance of a 
charge which has' been found by the Police to be false that 
there need be grounds for preferring a charge against ‘'him 
under sec. SI I, Indian Penal Code, of making a falsa 
charge.” 

395. For a conviction under sec. 311, I. P. C.,* it is 
NecMiary proof necessury to establish that the accused knew 

211 1 . p. c. that there was just or lawful vfrouud for the 

charge. Gopal Kabar v. Jl, fl930) 22 Cr. L 1. 333 (Cat). 
(For the facts of the case, see ante IT 382, p 280 ). Tlie 
High Court in this case remarked, "The Magistrate seems to 
have dealt with the matter as if he thought that all that was 
required was that the petitioner had good grounds for 
making the charge. - That, of course, is looking at the malter 
from a wrong point of ^ew. For a conviction under sec. 
21 1, I. P. C, it is necessary to estat>lish that the accused 
knew that there was no just or lawful ground for the charge.'-’ 

396. Sometimes complaints are made to public servants by 
When eompiointi telegrams. When such a telegram is found' 

MiStomik to be false either by judicial inqidry or by 
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pdice fnvesHoation and the public seiVant complains, in order 
to bring home the diarge under sec. 188 or 811, it is 
necessary to prove that 8ie accused sent the complaint 
(telegram) for transmission to the public servant. 

Section 88 of the Indian Evidence Act lays down 

“The Court uiqr presume that a message, Ihnuarded from a 
telegraph office to the person to whom such messago purports 
' ■Wr^sod, eormspoads wHh a message 

eteMbiewMMH. geiiverod ft»r traasmlesiOB at the office from 
which tl^ meseago purports to ho seat ; but tho Court shall get 
make aoy presumption as to tho person by whom such message 
wak delivered fbr transmission. 

The original telegram is generally destroyed after three 
months from the date of the transmission. The original 
telegram should, therefore, be secured without delay from 
the Tdegraph Department in order to prove that, the message 
was sent by or at the 'instance of the accused as there is 
no presumption as to the berson by whom such message 
was delivered for transmissibii. 

I » 

397. In a case under sec. 311, the accused is entitled 

bonsay ^ ^^^d should be allowed to show the 

in^nw^i. information on wliich he acted. The Judge 

ought not only to be satisfied that the facts alleged as the 
ground for maldng the charge are in themselves untrue and 
insufficient, but also that they are known to be such to the 
accused wiSen the charge was made by Mm. /?. v. Navalmat 
valad Umedmai (18M) 3 Bom. H. C. R. 16. 

In the case died above the accused was convicted under 
sec. 811 ; be filed a pefition to the Fousdar, staling that 

lie was informed by two persons that his father was Mlled 

by the Police patiL The witnesses were colled before the 
trUI Court who stated that they had seen the patii assault 
llie deceased. They were disbelieved by the Assistant 
Sessions Judge. In dealing with the qu^tion whether there 
was no Just or lawful ground fev such charge. Couch, C. I., 
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aM, "Whether there was a ground or not must depend on 
whether or not he was told what he says he was. It is 
posriUe that the witnesses Nos. 11 and 19 nia? not have 
seen what the^ told the prfeoner the; had seen ; jet, if 
tlwY told him, he would have ground for taking proceedings 
against the patt\ * * * * In the present case we cannot saKsfado- 
rily come to the conclusion that the evidence adduced by 
the prisoner was to his bnowiedge untrue, when he 
put It forward ; or that he was not iusWied in 
for an inquiry regarding the cause of his father's 
death." 

In the case of Micxa ffassan Mirxa v. MaSbuban, (1913) 
18 C V. N. 391, (he petlHoner was donvicled under lec. 
Sll of having laid a false information of theft before the 
PoKce and the petitioner's case was that he had heard from 
his wife il^i the persons named in 'life information had 
disappeared and the properties named^ therein were lAissing 
and Sis information was based on tSis statement of tSe 
wife and tlie prosecufion did not prove that there was no mh 
statement by the wife who was not examined as a witness for 
Duty of Ac »ro> the prosecutkm nor did the pcHtioner exaroinecf 
1 . p. c.. CMC. her as a \ 2 ffnes 5 on his side ; the Hfsh Court 
held that the duty of the prosecution in a case under s^ Sll, 
I. P. C, is to prove by satisfactory evidence that the charge wA 
wilfolly false to the knowledge of the maker of the durge, 
and also decided that it is for the prosecution to establish their 
case and if they failed to supply the proof which b required 
to secure the conviciion of the accused, the fdlure on the 
part of the latter to examine any particullr sHtness or witnesses 
srill not imidy the guilt of the accused ; and that the case against 
the pelflioner being that no tfieft took place, the oUigaHon of 
proving it rested on the proseeutibn.. In fhb ease the pro- 
secution not having established that there was as a matter of 
fact no theft and flie peSfloner knew that there was no theft 
the HiCi Court set adde the convicBon and sentenc e under 
see. 911 !• P. C 
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398. . In a case under sec. 188 or see 81 1, It is nece^ 
sary to prove the falstly of the complaint by produdng 
'iheviau luds* proper eddence. A decision in a previous 

nebt not odnilisl** 

hie. case that the offence reported to be false is not 

evidence in the case. In R. v. Ram Dass Boistub, (1869) 11 
V. R. Cr. 35, the Deputy Magistrate having disposed of a 
theft case which he regarded as fdse, directed proceedings 
to be taken against the complainant and his witnesses, and 
'also another man for having promoted the false charge and 
convicted them. The High Court quashed the conviction and 
pointed ,out that it was an error to rely merely for this purpose 
on this decision in the theft C 2 ue and that the prosecution was 
botand to prove the* faldty of the complaint of theft in the 
presence of the accused. 

The iudgment in the case in which the complaint was found 
false is not admisdUeMn evidence on Ihe grounds,— (1) that 
techiAcally spealdnft. it is not between the same parties, in one 
-case the King Emperor is against ihe person informed against 
and the informant is a witness ; in the other case the King 
Emperor is against the informant and the person informed 
'against is a vntness in the case. (8) That the points for 
determination' are not the same in both the cases — in 
one case the question is whether the information is true, 
Ih the other case, whether the informadon is false. Therefore 
the burden, of proof rests in each case on different 
shoulders. It is not necessary in one case to find more than 
that the charge of theft or olher offence against the accused 
is not proved. When that Court goes further and pronounces 
that the case is false hnd directs a prosecution it is no legal 
decidon on a question of faldty of the case, but merely an 
offiniiMi, which although . he is entitled to give expression -to, 
ought no-more to have bgien but in evidence on the charge under 
sec 188 or 811 than the opinion of a Magistrate who commits a 
prisoner to take his trial upon a criminal charge. See 
the case of Go^un CSunder G6os v. R, (1880) L L Ri 6 
CaL 847. 
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399. In a case under sec. Sil where there is no 
spoeifie charse specific charge in the first information aQainsl 

^Mot an; bod; but during the investigation the 

lafomiatlon but 

during ^ informant charges spedallv against definite person 

aibfe.' or persons, the statement of the complainant is 

not admissible in. evidence under sec. 16S Cr. P* C. In re 
Mallala Obiafi, (1917) 42 I. C 998 : s. c. 19 Cr. L f. 38. 
seeo/}/e^ 78, p. 58. As toadmissibilil;of statements under sec. 
161, Cr. P. C, in false cases, see emte U 393. 

400. “It is frequenti; of the highest importance to invcstl> 

g^e the motives of the complainant, and io ascertain, wheiher 
the; are such as ma; have ted to the institution of a false 
charge. The }ust . course of inquiry inf such circumstances 
was thus laid down b; Mr. Justice CressweJl. ‘The lur;’, he 
said, ‘had nothing to do with the prosecutor's motives except 
so for as if it should appear that there 'was an; motive for 
the prosecution of an unworih; character made out, it would 
then be their dut; to watch such a case much more narrowly 
ihan one in which no such motive* appeared. Even in _ that 
case, however, if the evidence satisfied them of the truth of the 
charge, the; had no right to look at the motives that had‘ 
induced the prosecutor to prefer it, but were bound ^to sa; 
that the accused person' was guilt;.” (Will's Circumstantial 
Evidence, p. 256, 6lh Edition). * 

401. In R. V. eopal Dbanuk, (1881) I. L 12. 7 Cal. 96, 
A •Mcment that . the prisoner was charged under sec. 21 1 

having brought a false charge 
snot. vrith intent to infur^ b; accusing A of 

ha^ng caused the death of a person b;dolhg a rash or negligent 

act not amounting to ■ culpable homicide under see. 304-A. 
At the trial before the Sesdons fudge the prisoner stated that 
the original complaint made b; him,to the Police was false 
and that iSe made it untbinkingly. The Sessions Judge 
treated tiie -statement as a ptea of guilt;, and sentenced the 
primer to eight months' rigorous imprisonment.. The High 
■Court pointed out that the prisoner did not admit one ver; 
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important element in an offence under sec. Sll, vix., the' 
inlenKon to infure another. It was held that the admission 
of 6avin9 made a false complaint does not amount to a 
plea of guilty. 

F.— Trial.--Charge to the Juff. 

402. The question of reasonable or ptobable cause, is, 

rwMnable ^ ° fudge wHh a iur^, 

^ fudge and not for the fuiy 

fSmSfc®" *" * “ to decide it. In Pestoigi Muncfmii TJSe 
Qtfeen Insutqnce Compans, (1900) L L R. S5 Bom. 33S; the 
IVivY’ Council remarked, "According to English Law. it is for 
th& fudge and not foi; the fury to determine what is reasonable 
and probable cause In an action for matidous pcosccutlbn. 
The fur? finds ’ the facts. The fudge draws the proper 
inference from the •findings of the iury. In that sense the 
question is a question of law. But where the case is tried 
without a iury there is ^all; nothing but a question of fact 
and a quesfion of fact fp be determined b? one and the 
same person.” 

* 403. In a case under see 211, the proper queslion to 

Jury,- what fu to the fuTY wouM be that unless they 

decide. • beBere that the prisoner knew that he had 

do fust or lawful ground for instituting the proceeding, they 
must acquit him. R. v. Pran Kissen Bid, (1866) 6 R. 
Cr. 13. 

In Tomii v. /2, (1897) 1 C WIN. 301, the charge concluded 
with these words :—"l now leave the case in your hands. If you 
believe the charge of*dac(fiiy to be false, flien you should find 
the prisoner guilty under sec. 211, Indian Penal Code, otherwise, 
you sboul^ acquit him.” It was hdd" that the charge was 
defective and erroneoun It weu further held that the fudge 
was In error when he did not put before the fury aU the 
elements which consHhite the ofience under sec 211. L P. C> 

It was also hdd In the above case that the Judge 
should, bi the operaiive part of file charge^ instead of 
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diracSnS as he did, have pFominentl; placed before the jury, 
one of the most essenhal elements of the charge under'sec. 
211, nandy, that in insiituling the false charge of dacdty there 
was no lust or lawful ground for the charge, ‘'and .the fury 
should not have been ashed to say whether the charge was 
false and whether in inslfhiting that charge there was no just 
or lawful ground. 

G.— Trial— Punishment. 

A person convicted under the second clause of 'see. 
PnDidiacDt under 211, I P. C, should bc sentenced to imprison- 

elBOM of 

■ee. sii. L p. c. . ment, with or without fine, and not to fine alone. 
A legal sentence including imprisonmeAt sliould be passed. 
See R. V. bin RabSaJi, (1863) 1 Rom. Jl C. R. 34. 

As • to the applicaUIity of the second part of sec. 21 1, 
I. P. C, in a case in which an* Informiilioii Is given More 
the Police Oificer, see ante p. 62 ef seq. • 

It may be pdnted out here that in a recent case of R. 
v. J6oci, (1930) 136 I. C 277: j. c. 33 Cr. I.. I. 236, .the 
Allahabad High Court has held the same view as taken in, 
the Full Bench case of Karim Baisb v. R^ (see ante !I 96, p. 
71), and dissented from the views of the previous Allahabad 
cases* , 

H.— Trial— Abetment 

403. There bdng no abetment of an offence after it lias 
been committed, a person cannot be convicted 
of abetting the offence of instituting a false 
(■toe Giinsc. charge, on evidence which shows only that be 
gave evidence in support of a charge found to be false. In 
rejuffuf MoSini Dassee, (1881) 10 C. 1. R. 4; see also R. v. 
Paan PundaH, (1872) 18 W. R* Cr. 28, sub nominee R v. 
Ram Panfia, (1872) 9 & L R. App. 

406. In Ram logon lot v* R, (1903) 7 C W. N. 356, 
AbetMW.-ud*iec in the course of a quarrel between Ram Logan 

With ^ 

■osBiiM. and Bandhan, Tops! who was sitting near, fpoh 

up Ram Lagan's part and strueb Bandhan who fled. Ram 
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Logan then directed Topsi to lodge an information-, at the thana-^ 
to the eifoct that Bandhan has stolen a bag of mone? of Toptfs- 
and made off with it. Topsi aocordingly laid ah information 
at the thana. The story was disbelieved and - subsequently 
both Ram Loagan and Topsi were convicted under sea S11 
1. P. C. It was contended before the High Court that Ram. 
Logan did nothing but gave Tops! a piece of advice, the 
■conviction was not ]ustifiable. . It was. held that as Ram Logan 
was present at the time when the theft was alleged to have 
been committed, the story, if false, was false to Ram Logan's 
knowledge; and that having made Tops! lodge an informatfon 
which he knew to be false. Ram Logan was guilty of abetting an 
offence under sea Sli, 1. P. C As there were no ground for 
supposing that tlie accused had been prefudiced by the convic- 
tion under sec. Sit L P. C., the High Court maintained the 
' sentence without altering the conviction. 

In this case it was argued on behalf of Ram Logan that he 
did nothing more than give Topsi a piece of advice as to his 
conduct, and that if Topsi laid an information at the Police 
' Station that was false it is Topsi and Topsi only who is 
responsible. ' The High Court remarked that "the argument 
would have had considerable weight if there had been any 
ceason to suppose that Topsi had stated to Ram Logan the fads 
which were not within Ram Logan's knowledge and had ashed 
his advice how to ad." 

407. When it is found on fads that the person informed 
AequNMwhcBAe against is guilty of an offence but not axactly on 
■tbrfSeb*inaic ernn- the fpcts. as stated by the accuser, the accutor 

-plaint arc not atrict- ... ... . .... 

.ly proved tme. should not be convlcled under sec. Sll of the 

Indian Penal Code. See R. v. Mindai Lai (1883) A. Wa N. 
39, ante U 105, p. 78. 

- For the procedure o^ inquiring into the offeiKe of abdment 
and Joint trial, see ante IT 5^ p. 38 and H 968 e/ Jeg, p. 184 
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- The powers ef eeperior Gsurts and offleers in reB*ni to 
eoniplaints. — ^Appeal. — Revision.— Quashing of 
commitnient.— Transfer. 

A.~Complaint by a public servant in cases under 
sCcs. i6/i and 911 I. P. C. 

40d. As noticed before, not only the public servant 
concerned but also bis superior may contpldin of an offence 
under' sec. 189 I. P. C. ; and as regards an offence* tinder 
sec. 211 1. P. C, when committed in or in relation to any 

-proceeding in any Court, not only such* Court but also the 
Court to which such Court is subordinate, is competent fo 
complain. , 

It has also been noticed before who *are such superior 
public servants and superior Courts. (Sec onie ^ 196 et seg). 

409. In complaints by public servants, sub-section (5) of 
witfadrawai of the scc. 195, Cr. P. C,* cmpowecs tfie superioc 
SSSSVfc. ‘itt ““ officer to order Ifip wiUidrawal of tfie 
complaint. In case be does so, he shall fKCordinff to the 
provisions of the above section forward a copy ot such 
order to the Court, and upon receipt thereof, by the Court, ^ 
no further proceeding shall be taken on the complaint. 

Where a complaint has been made by a public servant 
under sec 195, sub-section (1), clause (a), any authority to 
which such public servant is subordinate may order the 
withdrawal of the complaint under sub-s^tion (5) of sec. 195 
of the Code of Criminal Procedure. Thus it follows clearly 
that a case under sea 188; L P. C., may be withdrawn but a 
case under see. 911, L P. C, cannot be withdrawn by the 
HD.ppUe.fkNi of wpertor puUic servant* For, sub-section (5) 

applies only where the complaint 
iiiMtarNe. 2 u.i.p.c. made by a public servant and not 

by a Court and that is to say for an offence tinder 
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sub^^edldn (1) cL, (a) which includes an offence 
Under sec. 18SL 

So, where a Spedal Magistrate complains of an offence 
under sec Sll L P. C, oomitted before it the complaint is 
made under clause (b) of sub<seclfon (1) of sec. 195 ; and 
consequently sub-sccHon (5) docs not apply and the District 
Magistrate h 2 is not the power to order the vrilhdrawal of the 
above complaint See J^am Ptasad v. R, (1927) 28 Cr. 
L. ). 543 ; s. c. I. L. R. 49 AIL 752. 

* ' 410. If a Sub-I^isional Officer makes a complaint for 
disobedience of an order under sec. 144 Cr. P. C., his case 
comes, under cl. (c) of sub-section (-1), and he in such cases 
complains as a public officer and not as a Court An 
a|!>plicaKon for vrilhdrawal of such a complaint must, therefore, 
be filed before .the District Magistrate, as in such a case the 
Sub-Divbional Officer is sub-ordinate to the District Magistrate 
and not to the Sessions Judge. Sec the case of Main! Missec 
V. (1926) I. L .R. 6 Pat 39: s. c. 28 Cr. L). 353, 100 1. C. 
961. See post tfl29,*p. 104 

As. to whether a complaint by a Police Officer can be 
withdrawn by the District Magistrate, see ante ^133, p. 106. 

411. Grounds of withdrawal would be among others : — 

(а) want of furisdiction of the public servant to start 

Grounda of with- ii-. . 

drawal. >^0 CdSC ; 

(б) pendency of a naraji petition ; 

(c) circumstances already mentioned before, i'l which 
a prosecution should not have been started ; 

(d) want of reasonable probability of the case being 
ended in conviction. ^ 

Bb— Superior Courf may oomplidn under sec. Sll, LP.C, 

where subordinate Court has omitted to do sa 

41$L If a particular Court has neither made a complaint 
under sec. 476 in fespect of offences under sec. Sll nor 
reiected an application for the making of such complaint, 
the superior Cburt is empowered to make such comi^int, and in 
such n case provisions of sec. 476-A shall apply. Formerly 
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iliere was a conflict of opinion as to whether a superior 
Court j’ can take action in such coses. The Lefflslalure b? 
cnadinf sec. 476-A has made the matter set at resL The 
section 476-A provides : — 

“The power conferred on Civil, Revenue and Criminal 
Courts by section 476, sub-seeflon (1) may be exercised, in 
Superior Court respect of any offence referred to therein and 
SISlortiMte' Court alleged to have been committed in or in relatlon> 
■o. to any proceeding in any such Court, by the- 

Court to which such former Court is subordinate within 
the * meaning of section 195, sub-section (3), in any' ease 
in which such former Court has neither made a complaint 
under sectien 476 in respect of such offence nor rejected an 
application fer the making of such complaint ; and where the 
superior Court makes such complaint, the> provisions of section 

476 shall apply accordingly." > 

« 

C. — Appeal. ’ 

e 

413. If a subordinate Court instead cf omitting to com.’ 
plain, has refused io complain, an ‘appeal lies against such 
11 ^"*“'’"^'''”' refusal and the superior Court, as an 
Appellate Court can under sec. 476-B make a compiainL 
Section 476-B. provides s— 

“Any person on whose application any Civil, Revenue or 
Criminal Court has refused to make a complaint under section 
476 or section 476-A or against whom such a complaint has 

Appeals been made, may appeal )e the Court to which 
such former Court is subordinate wHbin the meaning of section 
195, sub-section (3), and the superior Court may thereupon, 
after notice to the parties concerned, direct the withdrawal of 
the complaint or, as the case may be, idelf make the complaint 
which the subordinoto Court might have made under section 
476, and if it makes such compiaint, the provisions of that 
section ehall apply aocerdingly.” * 

Section 476-B gives the right of appeal to the ag^leved 
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party, both vrhen the lower Court mabes, as well as when 
it refuses to mabc a complaint. 

413-A. The words "or against whom such a complaint 
Meaning oi the has been made" in sec. 476-Bk mean that the 

words "or afalntt ... - - , . . 

auch^a^ complaint righi of appeal Is 417611 to any person 

■ee. dgidnst whom a complaint has actuatts been 

made. The nature of the complaint is referred to or defined 
by the use of the word "such" which clearly relates bach 
to the words, "complaint under sec. 476 or 476*A.” Per Broad- 
way, J., in the case of THicaj v. /?., (19S9) 30 Cr. L J. 1019. 

Now the quesHon is whether sec. 476-B of the Code of 
Criminal Procedure gives a right of appeal to the person 
against whom a^ Court files a complaint at its own Instance 
and not on some body's application. 

In the case of Salto (190B) 113 L C 537 : s. c 30 

r of Cr-. LJ. 163, the Lahore High Court held that 

It 'rand sec. 476-B, Cr. P. C, does not give a right of 
^ appeal td a person against whom a Court 

files a complaint at its own instance and not on the 
application of some other person. 

But later on in the case of TSiraj v. R, (1999) 1 19 I. C. 
_96S : s. c 30 Cr. L ). 1019 (Lah), it was held that scc< 476-B, 
Cr. P. C., gives a right of appeal to a person against whom a 
complaint has been made by a Court acting under the 
provisions of sec. 476 of 476-A of the Code, even when the 
Court has acted suo motu and not on the application of 
some interested perspn. See also the cases of FitsiSolmes 
V. /?., post IT 439, and PrabSu Dayal v. R, (1930) 19 Lah. 
L I. 99 : s. c. 39 Cr. L). 9a 

The ruling in Satto's case mentioned above decided by a 

C 

dngle Judge has been also dissented from by the Madras 
High Court in the case of Nambemmat Ciietts v. Nainiappa 
Mudati, (1930) 39 Cr. L J. 900 .- s. c. 59 M. L J. 850, decided 
by the two Judges of the Madras High Court in which it was 
held that an appeal lies under sec. 476-B, Cr. P. C, agednst 
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an order passed by a Court making a complaint under sec. 
476^ Cr. P.C., even where the order b passed suo motii and 
not on the application of any person. 

In delivering the Judgment the High Court gave tlie 
follovring reasons for dissenting from the case of Salto ; — 
"He (the Judge of the I.ahorc High Court) appears to read 
the words in that sccUon ‘such a complaint* as meaning not 
merely a complaint under sec. 476 or 476-A but, furlhec, a 
complaint on an application by some person ; but we are 
of opinion that any analogy which is to be drawn befween 
the terms of the present sections and ‘thos& of the 
corresponding sections of the old Code is likely to be 
mbleading inasmuch as the procedure has been radically 
altered and whereas, under the old Code, a Court should 
give sanction to prosecute and that s^ndlon to prosecute on 
application could be made the' subicct of an appeal, ^11 that 
has been swept away and it is for> the Court itself in all 
cases, whether of its own accord or on application, to make 
a complaint. We cannot see accordingly why the applicability 
of an order should depend upon the special circumstance of 
an application having been mode ; nor do we think that Ihc 
terms of the section itself support that view." 

414. The right of appeal is resticted to offences referr-7d 
to in sec. 195, sub-scc. (1), cl. (S) or (c), and does not 
Appesi.-Reatric- exist in the case of an offence referred to in cl. 

(o) of sub>sec. (l) of sec. 195, Cr. P. C, which 
includes an offence under sec. 18S I. P. C. Therefore, where 
a District Judge on an appeal ageJnst an order of the 
subordinate Court to make a complaint, made a complaint 
under sec 18S, it was held that a further appeal did not 
lie to the High Court, but by sub<sec. (5j of sec. 195 Cr. 
P. C, the High Court as the superior authority over the 
District Judge had the power to withdraw the complaint, 
(although on the facts of the particular case it did not do 
soX Briiendra Nath v. /?., (19S7) 109 1. C 433 s. c. 98 
Cr. L J. 547 (AO). 
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There lies no appeal when a complaint under sec. 182 
No.apmi In a I. P. C, is withdrawn by the superior authority 

c oae of wIthdnwBl ; _ . * v . ^ 

under sub-sec. (5) of sec. 195 Cr. P. C 
See the case of KanUr Missic v. R., (1929) 30 Cr. L ). 710 : 
s. c 117 I. C. 37 (Pat). 

Where i the District Mayisirate orders the withdrawal of 
tnjjwwjy-^iudictai a complaint made by a Police Officer, the 

. District Magistrate exercises jurisdiction 

adminisiratively and his order is noi open to interference 
‘ .by a judicial tribunal. 

When • an ‘ order of commitment is made by Civil' 
> or Revenue Courts under sec. 478 the Code of 

No npeai atainaf Criminal Procedure does not permit an appeal 
OB Cr. p. c. ayainst. such am order. See R. v. Ramesnwac 
Lai, (1927) 1. L R. 49 . All. 898, ante IT 281-D, p. 201 and 
also LgcMman Prasad Joiffi v. R., (1929) 124 1 . C. 364 : 
s. c. 31 Cr. L ). 679.*68(V (Oudh). 

415. An order passed .by the Court of appeal mabin^ 
or refusing to mahe a complaint is not open to further 
appeal ; as sec. 404, Cn P. C., restricts appeals to those 
cases as are provided for by the Code of Criminal Procedure 
or by atfy other law in force and sec. 476-B 9 /per a rigfit 
of appeal only w6en a Court fias made or refiised to make 
a complaint under sec. 476-A, and neither of these sections 
relate to a complaint made by an Appellate Court. See 
Mukammad Idris v. R^ (1924) I. L R. 6 Lah. 56 : Ma On 
Khin V. N. K. H Firm, (1927) I. L. R. 5 Rany. 523: s. c. 
28 Cr. L 1 . 937 ; Somabkai v. Adilbkal, (1924) I. L R. 48 
Bom. 401 ; Akamadar Rakman v. Dvrip Ckand, (1927) 32 
C W. N. 164 : s. c 47 C L. ). 277 ; and Mokim Ckandra 
Natk V. R^ (1928) 33 C W. N. 285: s. c. L L R. 56 Cal. 824. 

^ 416. It was pointed out in Ran/it Narayan v. Ram 

Appeal fhHD the Bakadur, (1926) L L R. 5 Pat 262, 275 : 
fisMrt'iadfc. ^ s. c. 27 Cr. L ). 641, that in matters connected 
wHh' Civil Courts an appeal lies to the High Court hx>m em 
order passed by Use Dtstrid Judge in the following cases:— 
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(a) where a Mun^ has refused an appUcaHon made to 
him under sec. 476 to make a complaint, there has 
been an appeal to the District judee and the District Judge, 
disagreeing with the Munsiff, has made a complaint ; ' 

(b) where under sec. 47d-A (the Munsiff having taken no 

action Siio motu and not having been ashed to take any action), 
the District Judge, (/) on appticatlon to him makes a 
compiaint or (//) on application to him has refused to make a 
complaint . . 

In no other case an appeal lies to the High Court irom 
the order passed by a District Judge as an Appellate Court. 
The same procedure would apply to any other *cluiin of 
three Courts (contemplated by sec. ^ 476) of ascending 
Jurisdiction. 

a 

But in the cose of BismiUab Kfian v. Sba/tiv Alt, (1928) 
115 L C, 812 : s. c. 30 Cr. L K 382 *(d), it has beep held 
that a District Judge has no jurisdictioQ to transfer to a Subor- 
dinate Judge an appeal filed beforb him under sec 476-B, 
Criminal Procedure Code, from atf order by a Munsitf retoiiig 
to make a complaint. Under sec. 476-B, Cr. P. C, where the 
Court of first instance consents or refuses to prosecute, whetlier 
the Appellate Court upholds or reverses its order, there, is one 
appeal and one appeal only. An appeal can lie to the High 
Court only where the original order has been passed by a 
Court from which the appeal ordinarily lies direct to the High 
Court. The Oudh Chief Court said, "The right to appeal is 
created by the Legislature. THe Legislature grants one appeal 
only and no second appeal lies" ^This seems to be the 
correct view. This case has followed the case of Mubammad 
Idris V. R, see ante IT 415; and dissented from Ranjit 
Narayan ^ngffs case, i^upra). 

m 

The same view has also been taken in the case of Cbinal 
V. Muftundram, (1929) 119 L C 703 : s. c. 30 Cr. L J. 1098^ 
(Nag), which followed the cases of Somabbai Vallavbbai, 
Mubammad Idris and Ma On Kbin. 
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The Bentfal, Afira and Assam Ci^ Courb Act 1887, 
Mcinintof ^rt provides that appeals from a decree or order 
of a Munsiff shall lie to the Dbtrict Judge, but 
S^'iiotifi^ti?n the said Act contains a provision that the 
powa.‘' High Court may direct by notification - that 

appeals lying to the Dbtrict Judge from Munsiffs shall be 
preferred to any Subordinate Judge and the Government in 
pursuance of thb provision published a notification that appeab 
lying to the District Judge of Manbhum from the District of 
^mbaipur should be preferred to the Subordinate Judge of 
Sambalpur, it was held in the case of Ratncfkmdea Padhi v. 

(19S8) I. L* R. 8 Pat. 438 : s. c. 30 Cr. L J. 834, that the 
Court of the Subordinate Judge of Sambalpur was the Court 
to which “appeals ordinarily lay" from the District Munsiffs in 
the Dbtrict of Sambalpur, within the meaning of sec. 195 (3), 
Cr. P. C., and was, therefore, the superior Court which was 
empowered under sec. *476-5 ‘of the Code to make a complaint 
which the Munsiffs - might have made. See atso the case of 
Sttdarsan BeRava y.'R, '.1996) 98 f. C, ill : s. c. 97 Cr. 
L. J. 1963 (Pal). 

In the case of Ralan Lai v. ffa/ix Abdul Hal, (1930) 
31 Cr. L. J. 898 : s. c. 195 I. C. 753 (AID, it was held that 
iiSl‘er*orSS“Ap: an appeal lies to the Civil Court from an 
bi? "Aii^tatent order under sec. 476, Cr. P. C, made by an 
^'a35'coi5#’'iSi Assistant Collector in a suit under the Agra 
rl5 julllse.""**' Tenancy Act, even though the valuation of 
the suit is less than Rs. 900 and decree passed in the suit 
is not appealable to the Civil Court. 

In the same case it was also held that where an appeal 
under sec. 476-5, Cr. P. C, has been validly filed in the 
Court of an Additional District Judge, the District Judge has 
power under sec. 94, Civil Procedure Code, to transfer the 
case to a Temporary Adclitional District Judge. 

it was further held in the above case that where a 
CMstrict Judge has as^ned the function of receiving and 
hearing revenue appeab may validly be filed in the Court of 
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the Addilional Dlslricl ludee.- In the course of the judgment 
the High Court on this point observed, "If the appeal was 
validig filed in the Court of the Addilionai District Judge, 
the District Judge of Meerut hod aulhorit; under sec. S4 
of the Code of Civil Procedure lo transfer the appeal 
to the Court of tiic TemperorY Addilional District 
Judge.” 

"An appeal is aiiowed under sec. 476 -B in ever? case in 
which a Civil, Revenue or Criminal Court has made a 
complaint against any person. When such a right is given 
it must be presumed that the Court exercising such right* is 
properly indicated in the provisions of see. 195 (3^ of the 
Code of Criminai. Procedure. According to those pro^sioqs, 
where appeals lie lo a Civii and also Vo a Revenue Court, 
such Courts shall be deemed to be subordiAale to the Civil 
or Revenue Court according to the najure of the case or 
proceeding in connection with wliich the offence is alleged 
to have been committed. In the present case the suit was 
one for recovery of Revenue umJer the Tenancy Act, and 
as appeals from decrees in such suits lie to the CMl Court 
the Assistant Collector would be deemed to be subordinate 
to the Civil Court for the purposes of this particular case. 
That was allowed by the applicant's Counsel His objection 
was that the suit was one, in whicii no appeal lay to any. 
Court, the valuation of the suit being less than Rs. 900. 
The determination of the superior Court, howerer, is not 
confined lo the decrees which are appealable., What is 
T tat«i is that a Court shall be deemed to be subordinate to 
the Court to which appeals ordinarily Ih from the appealable 
decrees. If this Court passed any appealable decrees in 
matters relating to the recovery of arrears of revenue appeals 
from such decrees would lie to the Civil Court, and, therefor^ 
the Court under sec. 476-B woukf be subordinate to the 
Civil Court when a compMnt is filed in any suit of this 
pafaire whdher a decree therefrom be appealable or not 
I feel no difficulty in interpreting the words of cl (3) of sec. 

39 
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195 which must constnied in a way to permit appeals in 
every case under sec. 476-B". 

"It was pointed out that the provisions of sec SI (3) of 
the Bengai, N. V. P., and Assam Civil Courts Act (XII of 
1887) refer spedficaNy to appeals from Subordinate Judges 
and MunSif^ and, therefore, the District Judge cannot assign the 
receiving and hearing of Revenue appeals to an Additional 
District Judge. This may he conceded so far as Ihe provisions 
of sec. SI of tlie Act are concerned. There b, however, 
another provision contained in sec. 8 of the same Act to the 
effect that Addilional Judges appointed to any District shall 
discharge any of the functions of the District Judge wHich 
the District Judge may assign to them, and, in the discharge 
of those funcGotu* they shall exercise the same powers as 
the District Judge. The function of receiving and hearing 
revenue appeals haq been assigned by the District Judge to the 
AddiUonal District Judge of Muzaffarnagar with respect to 
all revenue appeals 'of the Musaffamagar District. I am, 
therefore, of opinion that^ the appeal was rightly filed in the 
Court of the Additional District Judge and it was not 
necessary that it should* have been filed in the Court of the 
District Judge of Meerut and specifically transferred to the 
Court of the Additional District Judge.’’ 

^ A Joint Magistrate, empowered under sec. 407 (2), Cr. 
P. C, to hear appeals from Sub-Divisional Magistrates, is not 
a Court to which appeals ordinanl^f He from such Magistrale 
within the meaning of sec 195 (3), Cr. P. C, and has no 
power, to make a compliant under sec. 476-B of the Code, on 
an appeal from an order of a Sub-Divbional Magistrate refu- 
sing to make a complaint See the case of Mofiim Chandra 
Nath V. R, (1928) L L. R. 56 Cal. 824 : s. c. 33 C W. N. 
285 ; 30 Cr. L J. 658. 

The Pull Bench of* the Nagpur Judicial Commisrioner’s 
Agpart. — Court in the case of Pilalal v. A, (1928) 116 
tas» •• C. 77 : s. c 30 Cr. L J. 550, Kinbhedev 
•lensjMdse. A. C. J., agreeing with the views of other 
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ludges observed, "If the enumeration of Courts given in see. 6, 
Cr, P. C, is exhaustive, as I think, it is, it necessarily follows 
that there is no such Court as a Court of District Magistrate. 
But ail the same the powers which the District Magistrate 
exerdses, are really powers which vest in him as a First Class 
Magistrate supplemented with such others, as his appointment 
under sec. 10 or sec. 30, Cr. P. C., clothes him with. His 
decidons in appeal are principally as a Court of First Class 
Magisirafe, but the appeal against his decision may ordinarily lie 
under sec. 408, Cr.P. C., to the Sessions Court or to the High 
Court according to the duration of imprisonment for which he 
may pass the sentence (unless it is one of transportation in 
which case the appeal will lie to this Cbigt only). Judged 6y 
the lest of the sentence which the District Magistrate may pass, 
the appellate forum may vary according to the period of the 
sentence and its nature also, h matters ^oPappeal, t/ierefbre, 
tRe Disfrid Magistrate is subordinate to two Courts, (/) 
//Se Sessions Court and (2) fiigR Court. Out of tRc two 
Appellate Courts tRe Court of Session being of inkdpr 
jurisdiction Re DistrLt Magistrate could well be regarded 
as subordinate to tRat Court for purpose of sec. /95 
(3) read witR secs. *76-A and 476-B, Cr. P. C" , 

417. Right to appeal under sec 476-B is a personal one 
Death of the op* On the death of the applicant it does not 

pelUnt, the rl^t 

does not earnve. SUmve tO biS SUCCCSSOr. 

In NiRal v. Ramji, (1924) 1. L R. 47 Ail. 359 : s. c. 26 
Cr. L I. 1008, it was held that where a private person moves 
a Court to take fiction under sec. 476, Cr. P. C., but the 
Court refuses to take such action, and the applicant files an 
appeal but dies during the pendency of the. appcfd, the right 
to carry on the appeal does not survive to his legal representa- 
tives or to any body else. • 

In Nasaruddin XRan v. R, (1926) L L. R. 53 Cal. 827 : 
s. c 28 Cr. L J. 92, it was pointed out that the language of 
the section 476-B, Cr. P. C, indfbates with suffident dearnra 
that the Court to which an appeal lies under that section 
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fs one to which the Court making or filing the complaint is 
subordinate ; in other words, if it is a Civil Court which has 
made an order under sec. 476 of the Criminal Procedure 
Code, the appeal against such an order must lie to and be 
heard by the authority or tribunal to which siich Civil 
Court is subordinate and the procedure governing an appeal 
of this descripHon is lhal prescribed by the Civil Procedure 
Code for the hearing of an appeal. See also the case of 
Sttrendra Nat6 v. Susit Kumar, (1913) 35 C> W. N. 775. 

418 . In the case of Labfia Mai v. Hlasamt Mai, (1997) 
Notice ' to flic 106 L C. 584 : s. c. 99 Cr. L J. 79, it .has 

petty to appNi. jjggj, jjgy according to sec. 476-B, notice 

should be sent .yo the parties concerned In an appeal 
, agidnst refusal *o make a complaint the parties entitled to 
A partyatehoiie' receive notice would be the accused person. 
tSatat^^ta *iii aST^ B6t If the appeal is preferred by the person 
agains^t whom the complaint is made, the 
Cr. p. & ' ' opposite parly Is the Crown as in all other 

criminal cases. See on' this point the case of Rashid 
Muhammad Khan v. R., (1927) I. L. R. 8 Lah. 568 : s. c 
98 Cr. L. I. 416, in which it was held that respondent in a 
criminal appeal or revision is the Crown only. 

419. In Ram Charan v. R^ (1995) 88 L C. 358 : s. c. 
*96 Cr. L I. 1196, the Allahabad High Court observed that the 

intention of the Legislature is that in appeal under sec. 476<B, 
Power and dufp Cr. P. C, the Appellate Court should re- 
cmii^ Appellate entire matter on the merits^ and 

while allowing reasonable weight to the oirinion of the 
Court below should 'nevertheless re-consider the question 
of the proprietsr of the order appealed against, upon 
a complete review of the entire facts. If the Appdlate 
Court is not satished^hat a prima facie case has been 
made out, the order appeal^ against must be set a^de. 
This case has been followed by the Calcutta High Court in 
the case of Jagabandhu v. Abdul Sobhan, (1999) 194 L C 
68 : s. c 31 Cr. L J. 619: 
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In Manic ASamed t. Jogesfi Cfiandra, (19SS) I. R. 

Appeitate Conrf. ^aL 1277, (he Calcutta Hf«h Court held 
power to remand, appeal uudcr sec. 476 -B, Cr. P. C., 

the Appellate Court has no /urisdiction to remand the case 
directing the Court of first instance to file a complaint, but 
must do so itself. 

In the case of Surendra Nal6 v. Susil Kumar, (1931) 
33 C. W. N. 775, it was held otherwise. In this case an 
application was made under sec. 476, Cr. P. C., before 'a 
Munsif asbins him to lodse a complaint and the Munsif 
refused to do so on the cround that the application was a 
belated one and on appeal to the District lud^e, the District 
Jud^e remanded the case bach to |(ie Munsif for further 
inquiiY. The matter came up before the HiSh Court under 
sec. 115 of the Civil Procedure Code. The High Court held 
that the District Judge fiad iurisdictibn under Or. 4i of t/ie 
Civil Procedure' Code to remand „t6e case, arid the 
provisions laid down in sec. 476-B, -Cr. P. C, as to appeals 
a«ainsl orders passed under sec. *476 arc not exhaustive- but 
are supplementary lo Chapter XXXI of the Code, the 
proririons whereof are applicable fo appeals under sec 476-B, 
The High Court further held that even assuming that the 
provisions of the Civil Procedure Code did not apply, the 
District Judge fiad power to remand t6e case under she. 
423, Cl. (1) (6) and (c) of the Code of 'Criminal Procedure 
In the case of Mahomed BoyaiuUa v. R, (1930) 35 
C. W. N. 923, it was held that an appeal under sec. 476-B 
smunrrai*. be summacHs dismissed. Such an 

******* appeal is suMect to all (he provisions applicable 

to Criminal appeals as laid down in sec. 419 and the follow- 
ing sections of the Code. Costello. )., observed, "The posifion 
seems to be this that until sec. 476-B was added to the 
Criminal Procedure Code by Act XVIII of 1923 there was no ' 
right of appeal at all against an order made under the 
ptovbions of see. 476 ■ and that the only remedy of an 
aggrieved person was to raise any question that he might 


I 
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desire to raise in a proceeding in revidon. Then the right of 
appeal having been given b 7 sec. 476-5 we thinh that appeals 
under t/iat section ace subject to ait tbe provisions appiic- 
abte to criminal appeals as laid down in sec. 4t9 and 
t6e following sections. That being so, it follows that the 
providons of sec. 4S1, apply to appeals of this description 
iud as to ordinary criminal appeals." 

In the case of Sami Vannia v. Periaswami, (19S7) L L R. 
*' AppeiUte Coart 51 Mad. 603 : s. c. 106 L C 638 ; 29 Cr. L ). 
take ^a'manri 445, the qucdion arose whether the Appellate 
Court was within its power to take additional 
evidence while acting under sec. 476-5, Cr. P. C. The 
Madl-as High Court| held that an Appellate Court has no 
such iurisdiction under sec. 476-5, Cr. P. C., to take additional 
evidence inasmuch as sec 428, Cr. P. C, which empowers 
the Court to tahd additional evidence has no application to 
such a proceeding. «Forj the power to take,' or call for further 
evidence given by sec. 428, Criminal Procedure, is expressly 
limited to appeals under Chapter XXXI of the Code; SecKon 
476-5 is not a part of that Chapter nor does the section itself 
give any power to cdf for further evidence. See Kristina 
Reddj v. R, (1909) L L R. 33 Mad. 90. 

420.' The Calcutta High Court in Kalisadban Addya v. 
ftefuMi by (rial Nani Lai Haxra, (1924) L 1.. R. 52 Cal. 478, 
^fSaiot 481, observed that in a case where the 

▼ctmI liy rtie* Ap- 

pdtata witii. discretion vested in the trying Magistrate is 
exercised by that Court in refusing to make 
an order under see. 476, and a superior Court reverses that 
order of the trial Coui^ refuring to proceed under sec 476 
of the Criminal Procedure Code, sufficient reasons must 
be given by that Court as to why he thlnhs^ that the discre- 
tion was not properly exacdsed. 

. 421. When an appeal under sec. 476-5 b allowed the 
Form oi the enter form of that Older would be "to direct tffe 
riiwMd.* “ witfidrawai of tHe complaint." See the case 
of SomabSai v. Aditbbai, (1924) L L. R. 48 5om. 401. 
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4SS. An appeal under sec. 476-B of the Code of Crinu- 
njd Poocedure against an order of a Civil Court subordinate 
Transfer of tothe District ludge preferred to the District 
ameai. Judge may be transferred by him to some 

other competent Court and the lalter in disposing of the 
appeal is competent to make a complaint if necessary. See Lai 
Mohammad v. Tik D. I &, C. /. D., Bengal, (19S9) 
34 C. W. N. SO. 

• .* 

0. — Ravisional power of Superior Courts. 

4S3. It may be stated that it was held in CHandi Persfktd 
v; Abdue Rabaian, (1894) 1. L. R. SS Cat. ISl', that'the High 
Power of the HMh Court bas powcT to interfere at any stgge 

Court In pending 1 

proeeeOfnsi. of a cose, and when it is brought to its 
notice that a person has been subjected to thd harassment of 
an illegal prosecution, it is its boundeUi dpty to interfere. 

4S4 The High Court has 'power to revise proceedhigs 
When ptoeeedhisa Under sec 476, Q/. !>. C., when such 

iivMiMon!'*"* ** proceedings are iiull and void for want of 
iurisdicUon. See Sutyanarayana Row v. /?., (1905) I. L R. 
S9 Mad. 100. 

485. It is necess 2 ury, as in ail other case^ to see 
whether there has been any error of law, any irregularity, 
Reviaioiiai power abuse of, or failure to exercise Judicial 

^ discretion, such as would Justify interference 
in revidon. The condition of the Court's 

achng under sec. 476 is its forming the ofrinion that there 

was ground for inquiring into any offence referred to in 

sec. 195. TBe test is its opinion, and not We opinion 
of any superior Court ; and if it has formed a real opinion 

to the effect stated, it has power to act under the section, 

and it commits no error or irregularity in doing so, even 
though another Court may think the opinion erroneous. 

If it forms a real ofrinion, because, no doub^ if a 

case arose in which the Court acted on merely 

fanciful grounds, on grounds so empty, so obviously 
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wron8 that it could not be said to have formed a serious 
iudicial opinion at ail, then the High Court would probably 
hold in revision tliat there had been no such action as section 
476 contemplates. The opinion spoken o/'by sec. 476, no 
doubt, is a judiciat opinion founded on evidence. If. such an 
opinion has been formed, the High Court ought not in revision 
to interfere merely on the ground that it disagrees with it 
See the case of In te Alamdar Husain, (1901) I. L R. 23 AIL 
'249, 251, 232. Tlds case has been followed in the case of 
in re ParsHoiamdas M. SSafi, (1923) 72 L C. 359: s. c. 24 
Cr. L J. 359 : .25 Bom. L R. 282 (Bom). 

^6. The question whether a comptaint shoutd be made is 
a question of discre^on of the tower Court and the High 
Court is edways loath to interfere except in extraodinary cases. 
Hanjit Naeain v.‘ Ram BaSadur, (1925) 27 Cr. L I. 641 ; s. c. 
94 1. C 593 ; I. L R. 5 Pat. ^ 

42i'. The High Court will not ordinarily interfere in reririon 
when the lower Appellate Court has thought fit to withdraw a 
complaint under sec. 476- SomabOai v. AdUbHai, (1924) 
I. L R. 48 Bom. 401. 

428. In BeSram v. 41, (1925) I. L. R. 7 Lah. 108, the 
Lahore High Court also held that it i^ as a general rule, 
inadvitfible for the High Court to interfere in revision with an 
appellate order refusing to withdraw a complaint. In this case 
it was contended that the prosecutions are not lihely to be 
successful, and that they are not in the interests of public 
policy. The High Court observed, "In this conneefion the 
change in the Code of Criminal Procedure effected in 1923 
has to be borne in mind. Formerly when sec 195 enaUed a 
private person to obtain sanction to institute a prosecution 
under seefions such as 193 and 211 of the Penal Code; and 
when no appeal was ^ provided for from an order by a 
Magistrate under sec. 476 R was sometimes desirable for the 
High Courts in revision to examine the prospect of 
prosecution, because sanction was frequently used merely as a 
means of blackmail and orders under sec 476 were passed 
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oocasioiiaU? b? inexperienced Magistrates. Now, however, the 

chc^ of insiituiing a prosecution is not placed in the hands 

of private persons. No prosecution can be instituted for the 

offences specified in see. 195 which have been committed in 

or in relation to a proceeding in a Court unless the Cdurt 

itself prefers a complaint, and the person who is the sut^ect of 

the complaint has a definite right of appeal to a superior 

Court against the institution of the complaint. Thh being the 

situation, it docs not seem to me to be the function of this 

Court, unless the circumstances are altogether outside the 

ordinary, to examine in revision the merits of the complaint 

with a view to discovering whether it is likely to result in a 

conviction. To do so is the task of the Magistrate before 

whom the complaint is laid, and there is * nothing to prevent 

him from dismissing it without issuing process* to the accused 

person. If this Court were in revision, to undertake an 

0 

investigation into the merits of every such case as the prftent, 
it is quite possible that some findings highly pr^udfeial to the 
accused at the trial might bo recordgii." 

'‘Similarly, as regards the question of a prosecution being 
in accordance ^th public policy, wlien a Magistrate presiding 
over a Court and a responribic Court of Appeal are agreed 
that a prosecution is necessary, unless the case is one ^hich 
has peculiar features, * * * * u would be extremely* 

difficult for this Court to declare that the prosecution is not in 
the interests of public policy. Furthermore, if this Court 
refuses, as I think it should in all ordinary case^ to enter into 
the merits of the complaint, an order directing the withdrawal 
of the complaint on the score of public policy would not 
appear to be in the interests of the accused person. He 
would be deprived of the only means available, in the shape 
of a trial, of clearing his character which otherwise would 
remain affected by the fact of the complaint having been made 
and endorsed by the Court of AppeaL” 

4S9. In the Full Dench case of fl. v. Syed Rfian. (1995) 
I.- L R. 3 Rang. 303 : s. c. 97 Cr. i« J. 4 : 91 I. C. 36, it was 

40 
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contended that sec 476<B spectaliy allows an appeal and that, 
if the Hi8h Court tabes up a case of this hind, on second 
revision, the part? concerned will be deprived of the right of 
appeal to it. Rotrinson, C I., in detivering the iudgment of 
the Full Bench said, “We do not thinb that this argument is 
sound. There is no question that sec. 476 gives the High 
Court, as a superior Court, full powers to la? a complaint in 
an? and ever? case in which ii appears expedient in the ends 
■df Justice to do so, and there is nothing in the Code to 
juslif? us in «a?ing that that power and iurisdiction is taben 
awa?, because, in cases of a complaint or for ils refusal to 
la? a complaint b? some subordinate Court, an ooiwal from 
that order is allowed.'' 

430. In Ramehiwar Marawari v. A*, (1926) 9S I. C. 

When primafarie 56 ; s. c 5?7 Cr. J. 1240 (Pal), it was held 

caae nof made out. |hat a* complaiiit uiidcr scc. 476, Cr. P. C, 

ma?^^ quaslied b? the High Court where it is saiisRed that 
no prima facie easel has been made out and there is no 
likelihood that if proceedings go on ihe? wili end in conviction 
and that the TOmarlis made in Raniit Naraia v. Ram 
Bafiadur (27 Cr. L I. 641), P/>.. that whether a complaint 
should be made is invariably a mailer of discretion, though 
general in form, should be read in the light of th" facts on 
that particular case. 

431. It is not desirable that a Court should review its 

iiiesuiHy at review refusing to make a complaint under 

hMhls‘‘"to"'Miie”a ^76, Cr. P. C, iiiosmuch as an appeal is 
compioint, la made, under scc. 476-B, and the Code generall? 

lias made no provision (or review. Scc Ram Prasad v. 
R^ (1927), I. L. R. 49 All. 752 s s. c. 28 Cr. L. J. 543. 

432. In the case of Piari Lai v. Sagar Mai, (1926, 
peSSS •mov’*J''S.‘; L. R.,49 ah. 230: s. c. 27 Cr. L I. 1130, 

was « Sessions Judge is 

■'*sia«atrafe'inau empowered under sec. 435, Cr. P. C, to 

l^niry under aee. 

discharge passed b? a Magistrate in a case instituted 
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under sec. 476, Cr. P.C, and, if he is dissatisfied with the 
correctness, leffalit? or propriety of the finding, to order a 
further inquiry under sec. ‘Ido, and tHere is notHing io 
prevent a Sessions Judge Aoin e.\'ercising tAis jurisdiction 
at tSe instance of a private person. The ffigh C^rt 
observed that "undoubtedly it is not the intention of the 
I.e$islature that a private person should be encouraged to 
conduct prosecutions in cases of this bind, but no consideration 
of that nature applies to the present case. This prosecution-' 
has been duly started and the Magistrate has passed an order 
of discharge which appears to the Sessions Judge to be 
uifwarranted by the evidence. * * * * In every case* some- 
body must bring the matter to the notice of the Sessions Judge, 
as if cannot be supposed that he is awaib of all the onlers 
of discharge passed by the Magistrate in ' his * Jurisdiction, and 
there is nothing in the Code to limit tbc , ix'rsons who can 
bring the matter to the notice of tfie Sessions Judge. Thus it 
is immaterial how these facts were brd^ghf to the notice of 
the Sessions Judge in the present c^se,*' ami he had ample 
powers to deal with the matter. 

433. Proceedings of a Civil Court under sec. 476 

Proceedtnss or a “""01 bc interfered by a Criminal Dench of 
civn Court. , 1 ,^. iij^h co„f, jn feyision. 

The power of revision under sec. 435 is confined to the 
records of inferior Criminal Courts. Therefore, where an 
order under this section was passed by a Civii Court, the 
fligh Court can interfere only under sec. 1 IS of the Civil 
Procedure Code or sec. IS of the Migh Courts AcL fi, v. 
ffar Prasad, (1913) I. L R. 40 Cal. 473 iF. D). See also the 
cases of Banwari Lai v.JAunka, (1925) SJ7 Cr. I.. J. 978 ; 
R. V. Ram Narain. (1926) 27 Cr. L. J. 1021 (All) ; Abdul 
Nag V. SAco Ram, A. L R. 1927 All.^334 : s. c. 28 Cr. L J. 
S96 ; I. L R. 49 All. 536. 

An application in revision io the High Court against an 
order under sec. 476 Cr. P. C, does not lie under sec. 439 
of die s ame Cbde as it is not a matter connected with any 
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proceedings before ani; inferior Criminal Court within the 
meaning of sec. 435, Cr. P. C. if the revision application is 
not entert^nable under sec. 439, Cr« P. C., the High Court 
can onl 7 interfere under sec. 115 of the Code of Civil 
Procedure or sec. 107 of the Government of India Act. See 
the case of Puma Oiandra v. Stiaikfi DRalu, (1930) 52 
C. L. I. 87, which followed the Put! Bench case of /i v. /far 
Prasad, (1913) I. L R. 40 Cal. 477 ; s. c. 17 C. I.. 1. 245. 
■She diso JagannatS v. Rajagopa/ac/iari, (1931) 33 Cr. L 1. 
147 ; s. c 135 I. C. 513 (Pat). 

434. When the Revenue Court exercises also the 
Huh Court can- function of a Magistrate the High Court has 

no power to interfere with the orders of a 
dinsa. Revenue Court. See /i v. As6arati Lai, 

(1916) I. L R. 39 Ail. 91. 

Where a Revenue- Officer passes no order under sec. 
476, *Cr. P. C., cither making a complaint or refusing to 
make a complaint but ‘merely refuses to commit a person to the 
Court of Session under sec., 478, Cr. P. C., the District Magistrate 
has no jurisdiction to revise the Revenue Officer's order 
under sec. Cr. P. C:,'and;commit the person to the Court 
of Session. T/ie powers of Hie Districl Magistrate under 
sec 435 ana tHe following sections are confined to inter- 
ference witti Criminal Courts subordinate to fiimself. 
See the case of LacMman Piasad Josbi v. /?., (1929) 124 
I. C. 364 ; s. c. 31 Cr. L |. 679 (0). See ante 11 281-E, p. 202. 

435. The following order dated the 13tb lanuary 1929, 
has been made by the Hon'bie the Chief justice of the 
Calcutta High Court >— 

"Applkalions relating to or arising out of proceedings 
in any subordinate Court (whether Qvil, Criminal or Revenue) 
under secs. 195. 476, 476-A, 476-B, 480 or 482 of the Crimi- 
nal Procedure Code may be made to and deposed of by 
the Judges compering any Bench taldng crinrinal buriness on 
the Appellate Side without any special order of the Chief 
lusitce”. 
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13.— Hi^ Court's power to quash commitment 
at any stage. 

436. In Jl V. S6ibo Befiaca, (1881) I. L R. 6 Cal. 384 
the accused brought before the Police a charge of arson 
against some persons. The Police reported the charge to be 
a false one. The accused presented a petition to the Magis- 
trate ashing for a fudidal inqi^ry ; but this petition was not 
disposed of. The Magistrate, nevertheless, sanctioned for 
prosecution and the case was inquired by a Deputy Magistrate^' 
who committed the case to the Sessions Court for trial. 
Before the Sessions Judge the accusal pleaded hot guilty, and 
otqccted to being tried, on the ground that he had been 
preiudiced by the refusal to grant fuiVcial inquiry he ashed 
for. The Sessions Judge referral the cpse to the High Court 
to quash the commitment. 

Mitter, J., said, “Whether the* Judge *was right or not in 
postponing the trial after it had qncc> begun, I thinli, this 
The iiiiih c«un-« Court has //Jc* to qit/as^ an Ulcffal 

in'cs? eommiSScm commttmeni at ‘any sta\je of a criminal 
at any atase. prcceeclinff." The High Court held that the 

prosecution without hearing all the witnesses whom the 
person accused of making the false charge wishes to produce, 
is illegal. Maclean, J., holding the same view added, “As I 
am of opinion that any conviction had upon the trials iiiidcV 
the commitments which we arc ashed to quash would be set 
aside, I think the simplest course is to set a^de the proceed- 
ings at this stage”. 

437. When the cognisance of 3 case is taken on 

suspidon on a police report, the Magistrate’s order for 
i( raspieion ii PTOsecution is liable to be set aside if the 
So suspidon is not justified by the police report, 
lu StHUtt LolFs casc* (the facts of which vdll 
appear in IT 140, p. 110), Pethcram, C. J, 
said. In the present case, in addition to these reasons which 
apply to all such cases, I think that the order of the Magistrate 
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must be set aside, because the suspicion is not justtSed bj 
the police report on which it is founded.” 

F.— Transfer of the case under sec. 596, Cr. P. C 
458. The person on whose motion a complaint is made 
by a Court under sec. 476 of the Code of Criminal Proce< 
Tiic risht of a Mcrestcd pacts within the 

"S«notaSt tneanin® of sub-sec. 3 of sec. 536, Criminal 
Procedure Code, and has no /ociu standi to 
/T* make an application for a transfer of the case. 

Previously if was open to a private person to iahe proceedin^^ 
after obtaining sanction of the Court under sec. 195 Cr. P. C. 
But nov(r the matter is left entirely in the hands of the Court 
to, decide whether to take action and initiate the proceedings. 
Consequently the herson on whose motion a complaint is 
made cannot be' considered to be an ‘‘interested parly” within 
the meaning of ^ec, 596 (3), Cr. P. C. Sec the case of 
Ranim Sacup v. Mofkunmdd Mebr DU, (1930) 197 I. C 
159 : s. c. 3i Cr. L: I. 417-1, (Uh). 
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439. According to (he Limilalion Act (Act IX nf 1906) 

Limtfatiuii ****^ period of limitalion of an appeal 

under Ihe Code of Crlminai Procedure lo <'uiv 
Court other than a Hi^h Court is tBMj! day's, and according to.* 
Art. 155 of the Limitation Act. under Ihe same Code to a 
tliph Court except in Ihe cases provided for Art. 157 
(appeal from an order of acquittal) Ihe period of Itmitalion 
is sixts daxs : and accordinc to Art. 151 of Ihe Limitation Act 
from a decree or order of any of Ite liicfh Courts of 
}*idicalurc ai Fort William, Madras and Drnnbar, Patna. I.ahorc 
and Rangoon in ihe exercise of Jis original iurtsdiclion, Hie 
period of limitation from the dale of the decree or order is 
iwents daxs. In all Ihe cases the lir^e A-oin which period 
of limitalion begins to run is Ihe .rlalo of Ihe sentence or 
order appealed from. 

440. The limitation of an ' appeal against the order of 

a Civil Court under sec. 476-B to the High Court is sixtx 
days and not niniy daxs according to Art. 156 of Ihe 
Limitalion AcL • 

In SBeo Prasad v. SBeo Bans Rai, (1926) 93 I. C. 851 ; 
s. c. A. I. R. 19S6 All. Sll. it was held that an appeal under 
sec. 476>B, Cr. P. C.. against an order refusing to file a 
complaint under sec. 195 of the same Code is governed by 
Art. 155 and not 156 of Sch. I to the Lhnikition Act. Daniels 
I., in delivering the judgment observed, "The question is 
whether limitation is sixtx dass under ArL 155 or ninety 
days under Art. 156 bf ihe Umitation Act. When the 
exact terms of Art. 155 are looked at, tlie question raised does not 
admit of doubL Article 155 applies to any appeal to the High Court 
under the Criminal Procedure Code except appeab from a 
sentence from a death or an order of acquittal. This is clearly an 
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appeal under the Code of Criminal Procedure as the right of 
appeal Is expressl? conferred by sec. 476>B of that Code 
The Artlicle applicable is Iherefore. 155." 

In decimal v. SRewaram, (1905) 27 Cr. L. J. 780 : s. c. 
95 L C. 316, it was held that an appeal is under the Criminal 
Procedure Code given to the apfiellant by sec. 476-B and 
it has, therefore, to be filed within 60 days. The application 
was filed 23 days after Ihc period of limiialion, /. e., 60 
days, and it was held out of lime. See also Raiani Kanla 
kaxal y. Bisloomoni, (1927) 46 C. L I. 40 : s. c. 28 Cr. L. J. 
8^ : 104 I. C 456. 

441. * In FitxRolmes v. /?., (1925) I. L R. 7 Lih. 77, the 
District fudge on the 14th lune, 1924, directed that a complaint 
be drawn up bN the ^Public Prosecutor against the appelloni 
and filed in Court. 'This complaint was present^ to the 
Court of the District Magistrate early in April 1925, and was 
sent for trial to the Additional District Magistrate on the 8th 
April and on the same .Hale an appeal under sec. 476-B was 
prcsentc<l to the High Court, i. e., the appeal before Ihc 
High Court was from the order of the Sessions Judge dated 
the 14th June 1924 directing that a complaint be made against 
the appellant. It was admitted by the Counsel on both 
sides that the ordinary period of appeals to the High Court 
in such cases is two months (sixty days), but they differcit 
as to the date from which the limitation should begin to run. 
The Public Prosecutor contended that the time should run 
from the 14th June 1924, when the District Judge directed 
that a complaint be filed against the applicant. The counsel 
for the appellant contended that time should run from the 
dale of making of the complaint. The High Court accepted 
Ihc contention of the appellant observing, "Section 476-B 
gives a right of apiieal tq a person against whom a complaint 
Ras been made, and if such person succeeds on appeal, 
the Appellate Court's order would be to direct IRe witRdrawal 
of tRe complaint. This clearly contemplates that an appeal 
is to be filed afiec a complaint has actually been made and 
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not before. The law does not contemplale that an]^ great 
Interval should elapse between the pasdng of a formal order 
cUrccHng a compkdnt to be made and the actual making 
of the same, and, therefore, an appeal is allowed not from 
the finding of the Court that a complaint should be made 
but from the making of the complaint This view is further 
supported b? the wording of sec. 476^ which proiddes that 
the Court after such preliminatY inquiir, if an^, as it thinks 
necessary, may record a finding to the effect that it. js_ 
expedient in *he interests of fustlce that inquiiY should be 
made into any offence referred to in sec. 195 (1) (6) and 
(c> and make a comphdnt tiiereof in writing. The • person 
agidhst vdiom such a finding Is recorded is affected by^ it 
only when a comfdalnt in pursuance ther^f has been made. 
In my opinion, time begins to run fromithe dale on which 

the complaint is made.” This case has-been followed in A 
V. DagaDevji, (1987) L L R. SS* Bom. 164 and alya in 
the case of Rounjcai AU v. Mo^ji Sicca & Gx, (1989) 

I. L R. 56 Cat 938. 

448. In the case of R v. Daga Devji, {suprdi Fawdetl, 
U said (p. 166), “In my opinion, an. appeal in such a case 
is, in fact, one against the order of the Court directing a 
complaint to be made^ for the petitioner, in appeal^ will 

have to show that the reasons that the Court had for making 

a complaint and that are relied upon in Hs order, are 
erroneous. Under sec. 476, Cr. P. C, the Court making 
the compldnt has to ‘record a finding* that inquiry, etc, 
MeuiDi of tte 'shouU be made ; and thb ‘finding* dearly 
HiS^efdet”. ***"** comes under fiie word^ ‘order* In Art. 154 
of the Inifian Undtafion Ad. Sedton 47^B gives t6e peesm 
affected a rig/St of appeal ffom this order, bat onfg offer 
tffe complaint ffas been adualfyr made. In the drcumstances 
it seems to me that the case faihf under Art. 154, the 
‘order' bebig the ‘finding* under sec. 476, when completed 
or supidemented by an actual complalnL HO the order is 
so supplemenledl, it b for tiie purposes of section 476-B 

41 
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inoompleie^ so that limitation only begins to run from the 
time that the complaint bactuallY made. * * * * The fact that an 
appdkmt mar not bnovr that a complaint has been filed 
AmiiiMtiMi of fill after the thirtr da^s prescribed b; Arfide 

3 oi the 

tton AeL ]54 have exfrfred b immaterial, at tlw Appellate 

Court can excuse the delaY under section 5 of the Indian 
Limitafion Act, "(p. 167). 

443. In Getintat V. Sfiewaram, (1985) 87 Cr. L I. 780, 

• "• - -r appellant ashed the Civil Court to insUtute 

taloa^^MheSppi” criminal proceeding against the respondent for 
Mnrforpnweentioii. offencc of giving false evidence etc The 

applicatiun wu rejected bY the Qvil Court and an appeal was 
fil^ bY him beYond time, it was hdd that it ta not proper to 
extend the time aDov^ for an appeal under sec 476-B, even 
if the delaY arises ini consequence of anY genuine mbtahe 
which could have been averted bY a proper inquirY. Nor can 
such gn appeal filed beYond Umq be treated as a rcvirional 
applidifion and the 'revbional {urisdiefion, so far as the Code 
of Criminal Procedure goes, be invoked. 

But in the case of SSeo Prasad v. SiSeo Bans Rai, (1986) 
93 L C. 851, the Allahabqd High Court allovred a week willrin 
which to file an applicafion under sec 5 of the Limitafion Act 
supported bY an affidavit, on the ground that "as some 
misapprehension appears to have been existdi on thb point 
and the Counsel who presented fiie application states that he 
has himself been hitherto under the imptesrion that 
limiiafion was ninetY daYs*" See ante T 440^ p. 319. 
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A trial under sec. 182 er 21f, ne. bar to a 
prosecution for dofomatioq. 

444 An acquitbd under sec. 18S in respect of false 
AequittBi la no information contained in a peHKon to the. 

bar to a ault for . . . • • . • a 

defamation. manager of an estate is no bar to a subseqi^t 

prosecuSon for defamation under sec. 500 I. P. C, on the 
same statements. See Ramsebak Lai v. Muneswaf SingS, 
(1910) L L. R 37 Cal. 604 

445. Section 403 Cr. P. C, is no bart as the two offences 
are different ; one is an offence commited * against a public 
servant which can only be prosecuted jipQn the* complaint of 
the puUIc servant injured or by* his superior officer^ The 
offence under sec 500, can only ^ ' prosecuted on the 
complaint of the person aggrieved ^by the defamation, (sec. 
198 Cr. P. C). In one case the offence is committed against 
the person to whom the false information is given ; in the 
other case it is committed against a person about whom 
defamatory statement is made. The prosecuUon under sec. 
500, I. P. C, is clearly saved by the express provision of se^ 
403 6) of the Criminal Procedure Code. 

446. When an information or a compl^nt is found to be 
fabe and the facts alleged therein constitutes offences both 
under sec 211 and sec 500 L P. C., and when the informant 
or the comidainant, as the case may be„ is charged and tried 
under' both the sections at one trial and when he is convicted 
of one of such offences only, he cannot be charged and tried 
over again for the other. 

In the case of 'Gfkunandi NatB v.* Baba La/,- (1929) L L 
R. 51 Aff. 977, Ohamandi Nath -made a report to the 
Police that a burglary or daooity had been committed at his 
house and that two > men. Maiuil ' Lai and Babu'Lal, were 
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standing at his door armed with a spear and a sword, 
directing the operations of the burglars or dacoits. The report 
was found to be false so far as Manni Lai and Babu Lai were 
concerned. Ghamandi Nath was thereupon tried for offences 
under secs. 211 and 500 L P. C, on the complaint of Manni 
Lai and Babu Lai. Ghamandi Nath was convicted under sec. 
500, L P. C, only. Manni Lai applied in revidon to the High 
Court for a sentence under sec. 211 also, but subsequently 
ydjhdrew the application. Thereafter Babu Lai filed 
a romplaint against Ghamandi Nath under sec. 211. The 
qu^ion arose whether Ghamandi Nath could be tried again 
under sec. dll on the above facts and drcumslances. The 
High Court sdd, "When thb Court accepted the withdrawal 
by the complainant Manni Lai, it may be presumed that it gave 
its consent to •sucg a withdrawaL In hb applicaiion for 
reddon Manni Lai Imd desired a sentence under sec. 211 
of th^ Indian Penal Codcf, alsr^ to be imposed ; so hb 
withdrawal of that • a^icaiion amounted to a withdrawal 
of the charge for that offence; The provisions of secfion 
240, Cr, P, C, apply to every grade of CburL not only to 
the Court of triaL Therq b also another reason why the 
complaint to the Deputy Magistraie would conflict with the 
provbions of sec 403, clauses (1) and (ff), of the Code. 
Pause (1) deals vdth acqidttab of offences covered by secs. 
236 and 237. As to offences covered by sec 235, 

(fi) lays down : ‘A person acquitted or convicted oi any 
offence may be afterwards tried for any dbtlnct offence for 
which a separate charge might have been made against him 
on the former trial under sec 235, sub>4ection (IV Reading 
thb In conluncOon with the provbions of clause (l)i it would 
follow that when a separate charge has been framed agsdnsl 
a person under any of the sub-sections olhtf than sub« 
secBon (1) of sdc 235 * be cannot be tried for the separate 
charge when he has once been convicted or aoqidtted oi one 
charge. To the case of Ghamandi Nath sub-secflon (S9 of 
sec 235 would apply, because the aeb alleged against Mm 
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of mabing a false report oonsHhtie an offence falling vrtihin 
two definitions of flie Indian Penal Code^ namelg those of 
see. 911 and sec. 900^ he could be charged with fliem and 
tried at one trial for each of such ofienoes. When he was 
convicled of one of such offences^ namdg an offaKe 
under sec 900, he could not be tried over again 

for an offence under sec. 911 of the Indian Penal 
Code. This view is supported bg a Bench ruling of 

the Calcutta High Court, S6arbeitfkm v. /?., (1909) 10 
C W. N. 918. There a person had been tried for offmces 
under secs. 901 and 909 of the Indian Penal Code and 

acquitted bg the Sesdons Court. When he was fifed again 
for an offence under sec. 176 based on the same fads, the 
High Court held that he could not be so prosecuted as the 

case did not fall under sub-^eclion Vl) of sec 935 of the 
Criminal Procedure Code but under cub>sec'lion (9) of that 
sectton." Accordinglg the High Court quashed the procee- 
dings against Ghamandi Lai and d]|smissed the complaint of 
Babu Lai. 


The End. 


Printed bg Hsnik Clwndn Mm, 
PRABASI PRKSS 

1203, Upper CiRuiu Koed, CUcutte. 
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—of affences by a witneaa. 75. 
inquiry into offences of — , 186, 188. 
no — , when false evidence support- 
inir false information, 40. 

—of offence under a. 182, 38 ef aeq. 
—of offence under a. 211, 74. 
trial of— of offence under a. 211. 

295. 296. 

trial of vritneaaea for — , 295. 

AImUoi'' 

complaint may be made against — , 
184 et aeq. 

complaint against an — ^who is not 
a party to the judicial proceed- 
ing, 186. 

joint trial of — . 188. 
trial of-. 295, 296. 

Abaanee o f * 

—intention to injure the person 
charged, 90. 

Abaanee of complainf— 

inapplicability of a. 238 Cr. P. C., 
in the-. 159. 

— by court when a complaint is 
made to the Court subsequent 
to the police information, 121. 

— ^in writing, 161. 

— ia not an error, omission or 
irregularity, 162. 

— sunder a. 195, Cr. P. C., 159 ct 
aeq. 

— under a. 195, Cr. P. C., ia fatal, 

Accnald' 

statement of an — • whether '*in 
formation”*, 29 et aeq. 
falstf allegation of an — ^in a transfer 
petition, 30. 

false allegations of an— in a petition 
of appeal, 30. 

— of the accused, is no ground for 
a complaint under a. 195 Cr. 
P. C.. 193. 

AdhUlioiwl Jndga— 
power of— to complain, 139. 

Adniiadbililj of— 

— confeaaien before Police, 287, 

— ^previoua judgment, 292. 


Admiaaibilitj of — Canid. 

— statement under s. 161 Cr. P. C.. 
ill an inquiry under a. 476, 
Cr. P. P.. 286. 

[See Statement). 

— subsequent specific charge 

statement under s. 161, Cr. 
P. C.. 293. . .• 

AhormtioB in convictio»- 
— from a. 211 to a. 182. 278. - 

Alteration of eha^go — 

— from s. 211 to s. 182 without a 
complaint. 275. 

Annoyance— * 

— if an ■ingredient of an offence 
under s. J82, 21. 

Appeal — 

— abets on the death of the appel- 
• lent, 307. 

— lies in High Court in^ matters 
cqnnedted with Civil Courts, 
3C2. 303. 304. 

— in High Court from District 
* Judge's order, 302. 
no — ^in a rase of withdrawal, 302. 
no — against on order under a. 478 
•Cr. P. C., 302. 
notice to the party in — , 308. 
right of — , when, 302. 
restrictions in — . 301. * 

remand in — , 309. 

summary disposal of— uii&er 
s. 476B. Cr. P. C.. 309. 
taking additional evidence in — , 310. 
transfer of — , 311.' 

— , when there is change of forum 
by Goveinment notification, 304. 

(5ee 1. IMITATION). 

Appdlata Court — 

— in suits not appelable, 304. 

— can summarily dismiss appeal, 
309. 

duty of-, 308. 

— must assign suificient reason for 
jeversing trial Court's refusal to 
make a complaint. 310. 
power of — • 308. 
power of remand by — , 309. 

— ioT prosecution dropped, subae- 
ciuent revival by an—, 182. 
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B 


Bur to _ 

non-diapoul of the complaint as 
a,— 246. 

naraj! petition after oommitmenti 
no-.. 124. 

order under s. 250 Cr. P. C. as a — . 
253. 

pendency of a civil suit as a — • 253. 

previous acquittal for want of a 
complaint, no—. 255. 

(See Compound). 

Belief- 

expression of — not an "information** 

* 20 . 

expression of — ^unfounded. 194. 


effect of — in a. 182 1. P. C.. 13. 


false — and defamation, 4. 
interpretation of the w4id— ; by 
different High Courts. 43 et seq. 
meaning of — in s. 211, 43. • 

CSiaigo (aecoaatioii) — 

— before a pman who is not a 
Police officer, 44. • 

— before a person having no magis- 
ferial power, 44. • 

belief in the truth of a — . 68. 
effect of rashness in making a — 
believing it true, 68. 
enmity as a ground for — , 68. 
examination of the complainant by 
the * Police after complaint to 
the Court is no—, 56. 

Mse — , meaning of, 46. 
false ^legation to Police after a 
complaint to Court, no—, 56. 
false complaint before a idllage 
Magistrate is a — , 63. 
false complaint to a village Magis- 
trate is a — , 63. 

Instances of what is nOt a — , 46. 

— ^in non-cognizable offencr, 44. 

— instituted in good faith, 68. 

— need not necessarily be before a 
Magistrate, 48, 

no indictment if — remains pending, 
49. 

prosecution of-^pardy true' and 
partly false. 76 et seq. 
statement of suspicion is not a—, 58. 
suggestion during inquiry is not a — 
58. 

snbsgwnt spedfio— before Police, 


Charge (accosation ) — Conid, 
true — bolstered up 1^ false evidence, 
78. 

when a ^ police becomes 

Chaffie (to the acc u sed in a trial) — 
alteration of — from 211 to 182 with- 
out a complaint, 275. 
form of a — ^under a. 182, 278. 
form of a— under a. 211, 279. 

— in the alternative, 281, 282, 283. 
joinder of persons in one — , 260-. 

— ^under s. 182, 278. 

Charge to the jury— 

— ^in a s. 21 1 case, 294. 


false information distin- 
guished, 5. 

Civil Courts Act (Act XU of 1887) 
sec. 8 of — . 139. 


under s. 182 on the com- 
plaint of Police Officers, 100 et 
seq. 

eases under s. 182. committed 
before a Court. 103 ce seq. 
case under s. 211 by a Magistrate, 
110 . 

i»se under s. 211 on police report, 

111 . 

ises under s. 211 committed in 
or in relation to proceeding in 
court, 1 14 ef seq. 
ises under s. 211 where an in- 
formant insists on judicial 
investigation after police report. 
115, 264 et seq. 

under s. 211 does not neces- 
sarily imply, — s. 182, 275. 
court taking -cases must have 
jurisdictkm, 137. 

—offences under s. 182, 100 ef seq. 
— offences uniier s. 211, 108 ef seq. 
—offences when committed in or in 
relation to a proceeding in court, 
108 ef asq. 


when — is a court, 131. 

Commitment- 

— instead of a complaint, 200 ef seq. 

nmeji petition after — , no bar to 
trial, 124. 

procedure in — ^under s. 478 Cr. 
P. C.. 203. 

—quashed in the absence of fiiuling 
to pass adequate sentence, 82. 

-quashed when a. 478 (2) Cr. P. C. 
not followed. 202. 

—quashed on the gmnd that 
suspicfan is not justified on 
police rppoit, 317. 
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Complaml hj Court— ConfJ. 

PuUic Prosecutor incompeteiit, 
when a — ^is necessaiy, 12/. 
privele application for prosecution 
droppra, subsequent — , 182. 
reasons for making a — to be re- 
corded, 174. 

remedy of a private person when a 
Court does not make a — . 100. 
soliciting directions from a superior 
Court is not a — , 157. 
to whom the— is to be made, 147 
eC seq. 

unfounded belief, whether a ground 
for a — , W. 

«T~v'hen a case is transferred to an- 
other Court, 141. 
what a — should contain, 158, 197. 
where' original complaint remains 
iindisijosed of — is wrong, 224. 
without — there should be no altera- 
tion of a charge from s. 211 to 
ft. 182, 275. 

when the — in writing is missing, 
161. 

where there is no — , s. fi7 (a) Cr. 

P. C., does nof apply. 161^. 
when — should be made, *190 el seq.* 
complaiht by the District Magistrate 
to himself. 104. * • 

an order summoning the accused is 
not a — , 159. , 

Court, not where the complaint is 
i filed but where the case is tried 
on transfer is competent to 
make a — 141. 

Court before which an offence is 
rmiunitted is to make a — , 135. 
— to one s self, 148, 149, 150. 

—-when subsequent to police in- 
formation a petition is put to 
the Court, 115. 

— ^wheii a subsequent information is 
given to the Police, 115. 

— ^when thf^iMirties compromised the 

— when it relates to a proceeding in 
Court when a naraji petition Is 
filed. 120 el seq. 

--when a case is sent for inquiry* 
and report. 141. 

— ^without jurisdiction, 136 el seq. 

— not advisable when trial Court and 
Appellate Court differ, 192, 

I — ^when the conviction is a mere 
possibility, 196. 

— where there is a chance of convic- 
tion. 196. 

— , what to contain, 197. 

—against a Receiver, 266. 


Complaint by Cour t Conlrf. 

— under s. 211 by a Special Magis- 
trate cannot be withdrawn by 
District Magistrate, 298. 

— by superior Court, 299. 

— without inquiry or irregular in- 
quiry, 238 ef seq. 

Complaint (to tho Msigistnio under 
s. 211)— 

— ^by a person complained against, 
when there is no nerq/i petition, 109. 
— of Court regarding each of the 
accused is necessary, 126. 

— of PuUio Prosecutor incompetent 
when complaint by Court is re- 
quired. 127. 

Complaint (to superior offioera)— 

a. 211 ) — 

report of a Police Oflicer to his 
superior is not a — , 156. 
report without request for action is 
not a — , 157. 

report containing the words “sub- 
mitted for information" is not 
a—. 157. 

report with an endorsement "for 
favour of perusal and ncccnsary 
action" is not a—, 158. 

(Fee Power of Superior ofrcers). 

—of original charge, whether a bar, 
278. 

Comparison— 

— of ss. 182 and 211 I. P. C.. 81. 

— ^before Police, 287. 

— before a complaint is made by a 
Court, 181 el seq. 

Conviction — 

— under s. 182 on a charge under 
s. 211, 278. 

Counter ease — 

complaint to Court nezessary in — , 
128. 

complaint by — ^without inquiry or 
irregular inquiry. 239 el seq. 
complaint under s. 195 when officer 
and Court are the same, 298. 

— ^before which an offence is com- 
mitted is to make a com- 
plaint, 135, 136. 

— ^has jurisdiction to complain even 
when the case is compromised, 
141. 

—in taking cognizance must have 
jurisdiction, 137. 

complaint by a— when not advis- 
able, m. 
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Ciwirt Conidm 

complaint to— what it is and what 
it is not* 152. 

continuity ov — notwithstanding 
change of officers, 134. 
considerations before a complaint 
is made by a — • 159. 
failure to prove die cm whether 
ground for complaint by a—. 

194. 

jurisdiction of a — under s. 478 when 
- the olfence is committed in 
another Province. 202. 

Land Acquisition Deputy Collector 
is not a — . 133. 

meaning of — in s. 195 Cr. P. C., 

131, 134. 

no complaint by a— on suspicion, 
191. 

pc^r of superior — ^with regard to 
complaints, 297 et seq. 
return of complaint to proper — , 137. 
re-establishment of a tempomry— , 

137. 

Sub-Registrar is not a — , 134. 
successor to temporary— cannot com- 
plain, 135. 
temporary—, 135. 

unfoundra belief of a complaint, 
whether a ground for a com- 
plaint by a — , 194. 
when collector is a — , 131. 
when a Drauty Magistrate in charge 
of S. D. 0.*s Office is not a — , 
142. 

when Income-tax Collector is a—, 

132. 

when it is the duty of a — to com- 
plain, 190, 191, 192. 
when Revenue Officer is a — , 133. 
when the Assistant Registrar of Co- 
operative Societies is a — , 133. 
when Village Panchayet in U. P. 
is a Civil — , 133. 

what a — is to decide under s. 476 
Cr. P. C, 170. 

Crimual Pkoeedora Codo 
s. 4 (M, 51. 
s. 4 (m), 165. 
s. 45. 

s. 154, 49. 

a. 161, 23. 26. 287. 293. 

‘‘statement", under section — whe- 
dier “information*”. 23, 26. 
statement under — ^whether admis- 
sible. 180. 

admissibility of statements under — 
in an inquiry under s. 476. 286. 
admissibility of statements under- 
in a trial of false cases, 286. 


Crimiaal Proceduru Code — Confd. 
no qmciiic charge in first informa- 
tion but such charge in state- 
ment under s. 161. 293. 
s. 173. 

effect of — , 215. 

effect of the amendment of—, 216. 
s. I90-. 95, 102. 
s. 195—, 96. 

complaint under — when officer and 
Court are the same, 298. 

See “Complaint". 
s. 198...323. 
s. 200...58. 
s. 202... 241. 

s. 233...282. • .. 

s. 235...224. 281, 325. 

a. 236...324. 

s. 237...324. 

s. 238... 159, 278. - 

s. 240...324. • 

8. 250...245. 
s. 403...264. 323. 
s. 476-, 164. 

notice whether necessary in — . 171, 
et seg. * 

—does not contcgnplate a detailed 

^ inquiry^ 170. 

* — ^whether self-contained^ before 
amendment. 166. 
whalfa Court is to decide under — , 

I7tt 

s.,476-A— . 298. 299. 
s. 476-B-. 299. 

See “Appeal**. 

8. 478—. 201. 

8. 479-, 203. 
s. 526...3I8. 

8. 529... 138. 
s. 537... 160. 

s. 556...269. « 

Criminal proeeeding (in s. 211)— 
— must be in British India, 42. 
meaning of — , 67. 

— when against a defined person, 88. 
— ^in or in relation to a Crart. (See 
B^. 195 Cr. P. C.). 


s D 

— and false charge, 4. 
prosecution under as. 182 or 211. 
no bar to a case for — , 323. 

— under a. 161 Cr. P. C., whether 
information, 23, 26. 

Cr. P. C. 

— of a complaint without recording 
reasons, 246. 
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—of 88. IS2 and 211 from cognate 
8ection8, I et aeq. 

— between 88 . 182 and 211. 80 et 
(See Chapter VI), 


— of some judgee in 8ome ca8e8, 268. 
— to revise an order of discharge, 
270. 

Dialrict Magislnilo— 
complaints of Sub-Divisional Officer 
when to be withdrawn by — , 
298. 

complaintB under s. 211 bsr a 
Special Magistrate cannot be 
, withdmwn by — . 297. 

— ^has no power to withdraw a com- 
plaint under s. 195 (h) of a 
Special Magistrate. 296. 

— has no seisin after the case is 
ft transferred, 248. 
subordination of Sub-Divisional 
Officer to the—, 107. 
whether Police Otficerst are subor- 
dinate to the — , 106. 
withdrawal of complaints • of Police 
Officers by—, 106, 298. 

Doty of — « , 

— Apellate C^urt under «s. 476-B, 

when it Is the — die Court to bom- 
^ain, 1%. 

whether — the Court to call u^n in- 
formant to show cause before 
issuing summons, 223. 


E 


— ^in a trial. 283 et seq. 


s. 25...287. 
s. 86...290. 


f the complainant Vjr^dlice after 
a complaunt to the Court, no 
charge before Police... 56. 


False 

—In petition of appeal, 30. 

— in transfw petition, 30. 

—and malicious complaint indiclaUe 
although no proceeding followed 

42. 


Falsa 

— against many in one indictment, 
280. 

— and cheating, 5. 

— ^indictable when act eipected ia 
not within the powers of a pub- 
lic servant, 38. 

— ^in non-cognicaUe case, 34. 

—of the accused on oath, 30. 

— ^to a village Magistrate followed 
by a complaint to Police, 37. 

— volunteered or not in an esamina- 
tion, b indictable, 21. 

— Abased on su^idon subject of 
indictment, 82. 

Falsa diarga (accusation) — 

— and defamation, 4. 

— based on hearsay, 290. 

— ^before a Police followed by a 
complaint in Court, 276. * 
—before a Police Officer, 49. 

— ^by a telegram, 288, 289. 

— ^indictable in British Indb, ^ 42. 

— ^followed or not by a criminal 
proceeding, 42. 

— must relate to some offence, 50. 
— must be in Britbh India, 42. 

— need not be necessarily before a 
* Magistrate, 48, 

—of a civil nature, not indictablot 
50. 

— wider than '"institute a criminal 
proceeding", 42. 

— when not rrauced to writing 
under s. 154 Cr. P. C., 49. 
no indictment for — if the — remain- 
ing undecided, 49. 
offence of — committed not in the 
manner complained of, 78. 
pleader's statement as the basb 
of—, 55. 

statement not made with a view to 
make a — , 56. 

False evidanca- 
— in true cases, 78. 

False prasaeiiliois- 
— and malicious arrest, 6. 

FaBure to pte v e 

no inference from— the complain- 
ant's case, 284. 

Form of- 

— a charge under a. 182, 278. 

— a charge under s.- 211, 279. 


— withdrawal of a complaint, 298. 
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— information, 26. 


— information, 26. 

High Court- 

power of — in pending pFOceedingB. 

311. 

power of— when proce^inoa are 
void for want of jurisdiction. 

311. 

reviaional power of the — , 31 1 ef aeg. 
revinonal jurisdiction of — when to 
he ezerciaed. 311, 312. 
when prime Jade case not made 
out, the power of — , 314. 
which — to be followed when 
different views are taken, 236. 
(See Power of High Court). 
Htalory o f ■■ 

— ^present a. 162 I. P. C., 10. 

-a. 211 I. P. C.. 9. 


I 

niegnl Ac6- 

— ^when aaked to be done hy a 
public servant, 32. • 

incomo-Tax Collector — 
when an — is a court, 132. 

no — ^from failure to prove com- 
plainant's case, 284. 

(See Judicial inference). 

intention of — , how to be gathered, 
26. 

whether the — should be called 
upon to prove hia case after 
i-f^ report, 221, 223. 

appropriate section when there is — 
against a defined person, 63. 
eiqiresaion of suspicion ia not an — , 

19. 

expression of belief is not an — , 20. 
expression of opinion is not an — , 

20 . 

eatra-judicUJ statement with no in- 
tention to take action is no— 
56. 

Mse and malicious— during investi- 
gation, 26. 

false and malicious— discouraged, 1. 
false — ^in anticipation of a charge', 

;*gives-'\ meaning of, 19. 21, 26. 
harty and incUamet-^, 26. 


involuntary — to the Police is not a 
“^arge", 56. 

— based on hearsay, 26. 

— coming under both as. 162 & 211, 
62. 

—contained in statement before 
Police (a. 161 Cr. P. C.), 23. 

— must be to a public servant. 16. 
— not acted upon by the public 
servant, 14. 

— ^not^against any particular person, 

— ^to the Police subsequent to the 
complaint before Court, 125, 
— , what it includes, 19. 
meaning of “giving information", 
19. 

statement under a. 161, Cr. P. C., 
whether — , 37. * • 

subsequent specific — , whether a 
"charge". 56. 

voluntary statement when amdiints 
to—, 23. 

when a statemqpt rrwde for defence, 
it is dot an — , 29 ei seq. 

Injur y t 

; rgeiininff of—, 16. 

Inquiry — s 

complaint by Court without— or on 
irregular — , 236 et seq. 
irregular — , 241. 

— before a complaint by Court or 
officer under s. 163, 162 ef seq. 
. — in or in relation to a proceeding. 

163. 

— into offences of abetment, 166. 

— regarding an offence under s. 162, 
163. 

no preliminary — in some cases, 167, 

169. 

no detailed — ^under s, 476, Cr. P. 
C., 170. 

preliminary— is discretionary, 167. 
preliminary — where necessary, 166. 
Instituting n criminal proceeding — 
difference between iruJeing a "false 
charge" and " — ", 46. 
making a false charge is wider 
than "— ", 42. 
meaning of " — ", 42, 46. 

Intention (a)— 

applicability of s. 162, when there 
is absence of — to injure, 90. 

— howP to be gathered, 28. 

—of infonrMiit, 28. 

—of westing time of puUic servant, 

21 , 

two— 4n sec. 162, I. P. C., 12. 
feterpretetion o ff — 

— s. 162, not In Isolation but In 
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Inteiprabitioii of— Confcf. 

aasodation with s. 211 1. P. C., 
66. 

— the woid * 'charge" by different 
High Courts, 43 et seq. 

— Hof a case against one Police Officer 
by another Police Officer, 246. 

J 

Joinder of persons — 

— ^under one charge, 280. 

Joint-trial of — 

-^bettors, 166. 

— accused persons, 280, ef seq. 

— separate persons giving similar 
false intormotions on different 
dates, TOO. 

— to determine "reasonable and 
■ probable cause", 294. 

— to place the elements of offence 
before the jury, 294. 

Jodgmont — 

admissibility — of the previous 
case. 292. « « 

Judicial' determiiintioii. 226. 

Judicial interference — * « 

no--jn a case of withdrawal of 
complaint, 302. 

Jurisdiction — 

complaint before a Magistrate having 
iio^. 138. 

Court taking cognjzance must 
have — , 137. 

—of Court to make a complaint 
when parties compromised, 141. 
— of a Court under s. 476 Cr. P. C. 
when the offence is committed 
in another province. 202. 

— of Magistrate to initiate proceed- 
ings, 95 ef seq. 

— ^to complain lies with the Court 
which tries the case. 141. 

5ee Complaint (1^ Court). 

— of a Court, where a caae is sent 
for inquiry and report, to iiwke 
a complaint, 141. 

no— of the District Magistrate after 
the ease is transfers, 248. 
povrer of High Court when proceed- 
ings void for want of— .,311. 
levisional— of High Court, 31. 

Jury 

— , what to decide. 294. 

— ^not to decide "reasonable and 
probable cause". 294. 

(See Charge to the Jury). 


K 

Knowledgo — 

— of falsity, prosecution to prove, 

26 . 


L 

Land Acquisition Dsputy CoOnctor— 
— is not a Court, 133. 

Lawful powoTp meaning of, 36. 
Liabililr- 

criminal — of the informant for subse- 
quent arrest by Court, 6. 
Limitation — 

eztention of time for — , 322. 

— of appeal, 319. 

— ^when to run, 320, 321. 
s. 5 of — Act, 322. 

no— of time for making a complaint 
by Court, 196. 

M 

Malicious complaint — 
false and— complaint is an offence 
though no action is taken by 
the Court against the person 
' accused. 42. 

false and— is an offence though no 
action is taken by the Court 
against the person accused, 42. 
(See "Charge"). 

Makia^^a chargOi meaning of, 19, 

Maaiuag of— 

— ^||charge", 43. 

— "committed in or in relation to 
a proceeding", 118 ef seq. 

— ^"ccnnplaint", 51, 153. 

— ;;Court". 130 ef seq. 

—"Court to which appeals ordinarily 
^ lie", 304. 

— ^"crimiiMl proceeding", 67. 
-"false charge". 46. 

— ^"gives information", 19, 21, 25, 

— "injury", 16. 

— or in relation to", 125. 

— ^"in or in relation to a proceeding 
in a court. 120. 

— ^"institute criminal proceeding**, 

46. 

— ^"judicial proceeding'*, 165. 

— "judicial determination'*, 226. 

— ^||making a charge", 19. 

— "or against such a complaint has 
been made", 300. 

-"offence haviim relation to a pro- 
ceeding in Court'*, 118, 
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Meaning of—ConiJ. 

— “offence which appears to have 
been committed 165. 

— ^“proceed according to law'*. 151. 
— “proceeding", 1 17, 163. 

— "preliminary inquiry, if any, aa 
it thinks necessary”, 169. 

— •"police report. 111. 

— "preliminary inquiry", 169. 
--"public servant". 17. 

— "the puldic officer concerned". 

107. 

—the vrords "or against such a com- 
plaint has been made" (s. 
476-B). 300. 

— the words "finding" and "order" 

ill s. 476. 321. 

•--**to use his lawful power", 56. 
-•■"voluntary statement", 25. 

Mistake of fact, plea of, 62. 

N 

Naraji pelitum — 

different views of the High Courts 
regarding-—, 210 et scq. 
dispoHul of — submitted after the 
notice to show cause, 225. t 
effect of s. 173. Cr. P. C., on-, 215. 
effect of non -disposal of a — 224. 

— after commitment, no bar to trial, 

124. 

— -after the prosecution lias started, 

218. 

—as a complaint, 129. 

—filed shortly after police report and 
order thereon, 1 18. 

— should be first disposed of, 217. 
no presumption for not filing a — , 
288. 

principles of— equally applicable to 
ss. 182 & 211, 232. 
reasons for giving opportunity in 
a—. 207. 

summary of views of different High 
Courts regarding — , 215. 
when no— is filed after a notice to 
show cause, 237. 

whether the Court is bound to call 
upon informant to show cause 
before issuing summons. 223. 
whether Court should wait for a — 
and issue a notice to show 
cause. 223. 

which High Court to follow regard- 
ing — , 238. 

Nalivia Slata — 

Police Officers of a — , not a public 
servant, 17. 

false charge in — is not indictable, 

42. 


Notice — 

discretion in giving — , 172. 
omission to give—, effect of, 173. 

— not necessary to a party at 
whose instance a complaint is 
ii^e, 308. 

— ^to the partv in appeal, 308. 

—to he followcsd by giving an 
opportunity of adducing evid- 
ence, 172. 

- whether necessary in preliminary 
inquiry. 171, el. seq. 


Oath, administration of, in preli- 
minary inquiry, 173. 

Object of — 

— amendment of s. 195 tCr. P. C., 
96. 152. 

-clause (b) of s. 195 Cr. P. C.. 144. 

- s. 182 L P. C. 14. 

Offence— 

—commixed hut not in the manner 
complained of, 78. 

— ^whe^ a . false report is given to 
a Pofice Officer in a non- 
rngnizable case, 34. '* 

when»a public servant asked to do 
ail illegal act, wliether an — 
under s. 182, 32. 

Onha— 

— on the pioseciition to prove know- 
ledge or belief in a false case. 
26. 91. 286. 288 ef seq. 

— of proving false telegram, 289. 

- -of proving reasonable and 

probable cause, 286. 

Opinion, expression of, is not ..an 
"information**, 20. 

Opportunity, whether to be given 
to the informant to prove his 
case, 205 eC seq. 

\Sce Naraji petition). 

P 

Penal Code — 

s. 21. definition of ‘'Public Servant", 
16 (f.n.). 

s. 107—38 et waq. 

s. I76...325. 

s. 

a. I8I...3. 

8. 182...3. 4, 9. 13. 
abetment of—, 38. 
application of cl. (a) of — , 32. 
cognizance of case under — . 100. 
complaint under — by Police 

Officers, 101, 102, 103. 
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Penal Coda— ConU. 

8. ia2. 

distinction between as. 182 8i 211. 
90. 91. 

false suspicion is indictable under 
82. 

principles of naraji petition whe- 
ther applicable to cases under 
— . 232 et see. 

efiect of the change of—, 13. 
matters not beyond the scope of 

14. 

object of — , 14. 
scope of — • 14. 15. 
two fold intentions in — , 12. 
whether applicable when public 
.servant adted to do an illegal 
act, 32. . , . • 

whether opportunity should be 
given to the informant to sub 
atantiate his case before a 
charge under s. 182 is drawn. 
232. 

withdrawal of complaints, under— 
by superior Courts or Olficers. 
297. «. 

8. 193...3. 4. . * • . 

s. I99..,3. 

8. 2i}l...125. 
s. 2rt2...325. 
s. 2M...9. 323. 

abetment of — , 74. • 

application of necond part of — . 
69. 

applicability of—when a charfpi 
against a defined person is 
made, 68. 

applicotion of— when the ogence is 
rif a serioiui nature. 83. 


(Cognizance of offences under — , 
108 et seg. 

cognizance of a cose under — by a 
Magistrate under a. 190 Cr. P. 

c., no. 

complaint by a private person in a 
case under — , 109. 
docs — include an offence under s. 

182. 83. 

in absence of intention to injure, — 
is not applicable. 87. 
power of superior Courts or 
OilScers to withdraw complaints 
under — 297. 

offences under — ^not commitCad in 
or in relation to a proceeding in 
Court. 108 et seq. 
requisites of — , 80. 

— contemplates tliiee distinct acts, 

superior Court's power to corn- 
plain in a case under — , 298. 


Penal Code — Contd, 
a. 340...6. 
a. 413...5. 

8. 500...4. 323 et soq. 

PetitioD!— 
l5ee Transfer). 

Pl^ of mistake of fact, 62. 

Police Officer — 

assistance of — ^in a preliminary in- 
quiry, 175. 

investigation of a case against a — 
by another — , 246. 
liability of — under a. 211, 63. 

— of Native States, not a public 
servant, 17. 

— ^whether subordinate to District 
Magistrate, 106. 

statements before— after a com- 
plaint to the Court, net a 
“charge”. 56. 

withdrawal by the District Magis- 
trate of the complaint made 
by- , 105, 298. 

(5ce Statements). 

Police report — 
meaning of ” — ”, III. 

— of false cases in iion-ccgnizable 
, offences. 1 12. 

(•9ce Report). 

mere pussibilit/ of conviction, whe- 
ther a reason for complaint by 
Court, 196. 

Power of — 

no — taking additional evidence in 
apfiiwl, 310. 

no — High Court to interfere in 
Revenue cases, 316. 
power and duty ^ the Appellate 
Court. 308. 

--Appellate Court. 304. 

— ^Appellate Court to take additional 
evidence, 310. 

— ^Appellate Court in suits not 
appealable, 304. 

— Appellate Court to remand, 309. 
— District Magistrate to withdraw 
a complaint of a Police G&er, 
106, 298. 

— High Court to quash commit- 
ment at any stage. 317. 

— ^High Court in pending proceed' 
ings. 311. 

— High Court on thq Civil and 
Criminal sides, how and when 
to be exercised. 315. 

— High Court when proceedings are 
void, 311. 

— summary dismissal of appeal, 309. 
— superior Court to conmlain, 298. 

— superior Court and officera. 297 el 
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Preliminary inquiry-— 

(See Inquiiy). 

administration of oath in a — , 173. 
assistance of Police in a — . 175. 
deleitation of — • 174. 
examination of an accused in a — . 
173. 

meaning of 169- 

notire in a — , 171 el scq. 

(See Notice). 

Piesamption — 

iin — nt falsity of information. 26. 
no— for not filing narafi petition. 
2H8. 

--as to telegraphic raessaqe. 290. 

— when a subordinate officer is 
complained against before a 
superior officer, 29. 

P^iimte person, right of a — to move 
the Sessions Judge in a ense 
of discharge under 476 Cr. 
P. C. 314. 

Procedure— 
siimmary— 271. 
f.See Yiial). 

Pro^ — 

ncrr^iary — in a cose under s. 211 . 

239. • 

-in rases under as. 182 & 211 . 
283 et seq. 

--■■of telegram, 289, 290. 

Prosecution — 

(Sec Bar to Prosecution), 
false- - and inalirioiia arrest, 6 . 
in a — under s. 211 , alteration of 
charge to s. 182 without a com- 
plaint, 275. 

— of cases partly true and partly 
false. 76. 

— of witnesses for abetment, 295. 
(See Abetment). 

Public officer, when the Court com- 
plains as a Public officer, 2 gK. 

Public serrant — 
meaning of ** — 16 (f.n.). 
when — not acting upon the informa- 
tion, 14. 

— when asked to do an illegal act, 
32. 

when — acts though not to the in- 
jury of any Mison. 15. 
a police Office of a Native States 
is not a — , 17. 

position of a — when the information 
is not against any person, 14. 
hoax to a — , 16. 
information must be to a — . 18. 
voluntary statement of a person 
before a — , 25. 

(See “Information"). 


PuDishuiant. under second clause 
of e. 211, 295. 


R 


effect of — in making a charge, C) 8 , 

— and recklessness, 92. 

Reasons for — 

--considerations before a complaint, 
by Court or Officer, 189. 

— giving opportunity to informant to 
prove his cose, 207 et seq. 
whether — making a complaint by 
Court, arc to Ije recorded, 174, 
246. • * 

— for the change in s. 476 Cr. P. C., 
166. . « 

Receiver, complaint against a Re- * 
ceiver, no leave of f ivil Court 
is necessary, 266 . 

Report — 

false — 4o PoM**!*, of a non -cognbahlc 
offence. 34. 

more — by an pfficei is not a coni- 
plninA. 155 ct aeq. 

— of the Select C<|niiiittee regarding 
• th 8 aiffeiidment of ks. 195 uiicl 
476 Cr. P. C.. 98. • q 

when |i— be:!omos n "charge", 60.^ 
when ^a — stops and a "charge" 
hegins, 60. 

(5ec PoMCF. Rei'ok'i). 

Revenue efficer— when — is a Court, 
133. 

(Sei Court). 

Review, illegality of — , when an 
order of refusal to complain 
has been passed, 314x^ 

(5cc lij.ECALmr). 


Sanction, old law, regarding, 152. 

I Scope of sec. 182, 14, 15. 

admissibility of — under s. 161 Cr. 
P. C., in an inquiry under 
8 . 476, Cr. P. C., 286. 

admissibility of specific — before 

Police subsequent to first in- 
fonnation, 293. 

— made unthinkingly is no admis- 
sion of guilt. 293. 

— not made with a view to make a 
lilse charge. 56. 

—of complainant before the Police 
Officer after a complaint to 
Court,, 56. 

* —of an accused in defence, not an 
intomation, 29 et aeq. 

— under s. 161, Cr. P. C.. whether 
an "information". 23, 26. 57. 
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Statameiit — Contd. 
voliinlary — when amounts to **ln- 
foriiiation". 25. 

{Sec Su.sriCION). 

Subordination of— 

— a constable (o the Superintendent 

of Police, 103. 

— PoUi'K officer lo the District Magis- 
trate, 106. l07. 

— process-server to the Nazir, 106. 

■ Registrar of .^-ninll Causes Court to 
the Chief Judge, 103. 

— Se::retnry of Municipal Board lo 
the Cnainnaii. 105. 

-:-S^er.ial Magistrate to the District 
Magistrate, 298. 

— Si.b -Divisional Officer to the Dis- 
trict Magistrate, 107, 298. 
no — of Police to the Honorary 
.Magistrate or to the Sessions 
Judge, 106. 

no— |>!lt]ilioii f-lcjuse Officer to the 
Taiuk Magistrate. 103. 
no -Suh -Magistrate to the Sessions 
Judge, 1()6. 

no- -Village Mi- :iailf or Village 
■Magistrate the Siili-Mai^ia- 
tralu, 106. 

Sub-Registrar, is not a Cjurt. 134. | 
Suggestion, during inquiry is not 
a '-charge*'. 38. 

Suita, under Agra Tenoncy Act, not 
appelable to the Civil Court, 
304. 

Summary disposal of appeal, 309. 
Sumnuii^ trial. 

(■See I'lllAL). 

Superir** ‘Court — 
complaint under s. 476-A, Cr. P. C.. 
by a—. 299. 

power of — to complain. 298. 
revisioiial powen of- -, 311 ei seq. 

— may complain in a case under 
s. 211, 293. 

- -ir.ay complain where subordinate 

couit has omitted to do so, 299. 
(Sec Power of Superior Court and 
omcEK). 

Superior Officer 

power of — to complain. 103 et aeq. 
power of — to withdraw complaints. 

297, 298. 

{See Power of). 

Suipicioii — * 

false statement- of — indictable, 82. 
statement of — hs no "complaint**. 

191. ^ . I 

statement of — ^is not a "charge", SS. ] 

59. 60. 1 

statement of — is not an "infoima- • 
don". 19. i 


Suspicion — Confd. 

statement of — ^when no occurrence 
took place, 62. 

(See Statement). 

T 

Transfer — 

false allegations in a — petition, 30. 
focus alanJi of a private person to 
file a petition for — , 318. 

— of appeal, 311. 

— of appeal under s. 476-B, 304. 

Trial— 

(See Abetment. Cocni.sance. Di.s- 
qualiitcation). 

procedure regarding. 271 ef aeq. 
summary — of an offence under 
s. 182 but offence disclosed is 
not xo triable, 271. 

— uf an offence under s. 182 when 
i-ffeiire under s. 211 is also com- 
mitted, 272 cl seq. 
validiiy of— after cominilinent iiot- 
witlislandint? Kubsequent naraji 
petition. 124. 

V 

VilbMfO Magistrate, false informa- 
tion given to a — , 37 . 

Voluntary- 

meaning uf voluntary statement. 23. 
(See Ini oRMATION). 

w 

Waste of public time is no ingredi- 
ent of an offence under s. 1 82. 
21 . 

Withdrawal of a complaint — 

District Magistrate's power of — when 
made by a Police Officer. 106, 
298. 

grounds of — , 298. 
no appeal lies when there is a—. 
302. 

no judicial inlorfeici?cc in a case 
of—. 302. 

no — in cases under s. 211. 297. 
no — ^undcr s. 193 (b) of a Special 
Magistrate by the District Magis- 
trate. 298. 

— by superior officer, 298. 

— when the original complaint is 
made as a public servant and 
not as a Court, 298. 

— ^in a. 182 cases,' 2^. 

Witness — 

admissibility of statement under 
, s. 161 of a-, 286. 293. 

— ^not ncr^uarily an abettor, 73. 
refused to examine a — on specula- 
tion as to his value, 246. 

(See Statement). 



"Confesaons and the Evidence of Accomplices.” 

BY 

Rat PRASANNA NARAYAN CHAUDHURI Baiiapur, n.r.. 

Extract from the opinion of the EnjrUshman : — 

‘*An indispensable volume. * * * So excellent is the 

work before ns that we feel it demands much more than ixissinpr 
notice. The learned author apix^ars to have adopted and 
combined the methods of the authors of the Kncyclopscdia of 
Laws of England and Halsbnry*s Laws of ICnglnnd. While in . 
^me instances the language of his text bfx>k 'is the ipsissima 
verba of the judgments in the cases reproted and cited in other 
instances he has given the law in words whiidi are his own and 
quoted his aiilhorit>' for the statements made. A refcreiicc to 
the cases however shows how faithfully he has given elTect to 
the findings of the learned Judges deciding the t*ases quoted. . 

Divided into clear anef distinct paragraphs with an indica- 
tion of the subject of each paragraph in a marginal note which 
catches the eye, the book makes easy reading as a work of 
reference. The whole law on the subject is treated in a lucid 
and learned manner and it is so clearly placed on pa]>cr that 
he w'ho runs may read. In these days of unrest, and conspiracy 
prosecutions, with approvers not iinconinion in the ■'Md, a 
standard work on the subject of confessions is of the utmost 
imiiortancc and Mr. Chaudlinri is to be congratulated on the 
time he has chosen for the issue of his third edition. The 
present work is much needed and wc have no dotiht that the 
profession as well as the public will express their obligations to 
the author in the right way. * * 

Rrioe Ra. 10. 










